FOREWORD

The 1999 Nationa Trade Estimate Report on Foreign Trade Barriers (NTE) is the fourteenth in an annual
series that surveys significant foreign barriers to U.S. exports.

In accordance with section 181 of the Trade Act of 1974 (the 1974 Trade Act), as amended by section 303 of
the Trade and Tariff Act of 1984 (the 1984 Trade Act), section 1304 of the Omnibus Trade and
Competitiveness Act of 1988 (the 1988 Trade Act), section 311 of the Uruguay Round Trade Agreements Act
(1994 Trade Act), and section 1202 of the Internet Tax Freedom Act, the Office of the U.S. Trade
Representative is required to submit to the President, the Senate Finance Committee, and appropriate
committees in the House of Representatives, an annual report on significant foreign trade barriers.

The statute reguires an inventory of the most important foreign barriers affecting U.S. exports of goods and
services, foreign direct investment by U.S. persons, and protection of intellectual property rights. Such an
inventory facilitates negotiations aimed at reducing or eliminating these barriers. The report also provides a
valuabletool in enforcing U.S. trade laws, with the goal of expanding global trade, which benefitsall nations.

Thereport provides, wherefeasible, quantitative estimates of theimpact of theseforeign practiceson thevalue
of U.S. exports. Information is also included on actions being taken to eiminate any act, policy, or practice
identified in the report.

SCOPE AND COVERAGE

This report is based upon information compiled within USTR, the U.S. Departments of Commerce and
Agriculture, and other U.S. Government agencies, and supplemented with information provided in response
to anoticein the Federal Register, and by members of the private sector trade advisory committeesand U.S.
Embassies abroad.

Trade barriers elude fixed definitions, but may be broadly defined as government laws, regulations, palicies,
or practicesthat either protect domestic products from foreign competition or artificialy stimulate exports of
particular domestic products. This report classifies foreign trade barriersinto ten different categories. These
categories cover government-imposed measures and policiesthat restrict, prevent, or impede the international
exchange of goods and services. They include:

1 Import policies (e.g., tariffs and other import charges, quantitative restrictions, import licensing,
customs barriers);

Standards, testing, labeling and certification (including unnecessarily restrictive application of sanitary
and phytosanitary standards and environmental measures, and refusal to accept U.S. manufacturers
self-certification of conformance to foreign product standards);

Government procurement (e.g., “buy national” policies and closed bidding);
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Export subsidies (e.g., export financing on preferential terms and agricultural export subsidies that
displace U.S. exportsin third country markets);

Lack of intellectual property protection (e.g., inadequate patent, copyright, and trademark regimes);

Services barriers (e.g., limits on the range of financia services offered by foreign financia
institutions,® regulation of international data flows, and restrictions on the use of foreign data
processing);

Investment barriers (e.g., limitations on foreign equity participation and on access to foreign
government-funded research and devel opment (R& D) programs, local content and export performance
requirements, and restrictions on transferring earnings and capital);

Anticompetitive practices with trade effects tolerated by foreign governments (including
anticompetitive activities of both state-owned and private firmsthat apply to services or to goods and
that restrict the sale of U.S. products to any firm, not just to foreign firms that perpetuate the
practices);

Trade restrictions affecting el ectronic commerce (e.g., tariff and nontariff measures, burdensome and
discriminatory regulations and standards, and discriminatory taxation); and

Other barriers (barriers that encompass more than one category, e.g., bribery and corruption,? or that
affect a single sector).

The NTE report covers significant barriers, whether they are consistent or inconsistent with international
trading rules. Many barriersto U.S. exportsare consistent with existing international trade agreements. Tariffs,
for example, arean accepted method of protection under the General Agreement on Tariffsand Trade (GATT).
Even avery high tariff does not violate international rules unless a country has made a “bound” commitment
not to exceed a specified rate. On the other hand, where measures are not consistent with international rules,
they are actionable under U.S. trade law and through the World Trade Organization (WTO).

This report discusses the largest export markets for the United States, including: 49 nations, the European
Union, Taiwan, Hong Kong and two regional bodies. Some countries were excluded from this report due
primarily to the relatively small size of their markets or the absence of mgor trade complaints from
representatives of U.S. goods and services sectors. However, the omission of particular countriesand barriers
does not imply that they are not of concern to the United States.

Inprior reports, most non-market economiesal so wereexcluded, sincethetradebarriersinthose countrieswere
qualitatively different from those found in other economies. However, as the economies of the republics of the
former Soviet Union and most economiesof the countries of Central Europe evolveaway from central planning
toward amarket orientation, some of them have changed sufficiently to warrant an examination of their trade
regimes. Where such examination has revea ed trade barriers, those barriers have been included in thisreport.
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The merchandise trade datacontained inthe NTE report are based ontotal U.S. exports, freealongside (f.a.s.)®
value, and general U.S. imports, customsvalue (defined in Section 402, Tariff Act of 1930, 19 U.S.C. 1401a),
asreported by the Bureau of the Census, Department of Commerce. (NOTE: These data are ranked according
to size of export market in the Appendix.) The direct investment data are from the September 1998 issue of
the Survey of Current Business and unpublished data from the Bureau of Economic Analysis, Department of
Commerce.

TRADE IMPACT ESTIMATES AND FOREIGN BARRIERS

Wherever possible, thisreport presentsestimates of theimpact on U.S. exportsof specificforeigntradebarriers
or other trade distorting practices. However, it must be understood that these estimates are only
approximations. Also, where consultationsrel ated to specific foreign practiceswere proceeding at thetimethis
report was published, estimates were excluded, in order to avoid prejudice to those consultations.

The estimates included in this report constitute an attempt to assess quantitatively the potential effect of
removing certain foreign trade barriers on particular U.S. exports. However, the estimates cannot be used to
determine the total effect upon U.S. exports to either the country in which a barrier has been identified or to
the world in genera. In other words, the estimates contained in this report cannot be aggregated in order to
derive atotal estimate of gainin U.S. exports to a given country or the world.

Tradebarriersor other trade distorting practicesaffect U.S. exportsto another country because these measures
effectively impose costs on such exportsthat are not imposed on goods produced domestically in theimporting
country. In theory, estimating the impact of a foreign trade measure upon U.S. exports of goods requires
knowledge of the (extra) cost the measure imposes upon them, as well as knowledge of market conditionsin
the United States, in the country imposing the measure, and in third countries. In practice, such information
often is not available.

Where sufficient data exist, an approximate impact of tariffs upon U.S. exports can be derived by obtaining
estimates of supply and demand price elasticitiesin the importing country and in the United States. Typically,
the U.S. share of imports is assumed to be constant. When no calculated price elasticities are available,
reasonablepostul ated valuesareused. Theresulting estimate of lost U.S. exportsisapproximate, dependsupon
the assumed el asticities, and does not necessarily reflect changesin trade patternswith third countries. Similar
procedures arefollowed to estimate theimpact upon our exports of subsidiesthat displace U.S. exportsinthird
country markets.

Thetask of estimating the impact of nontariff measureson U.S. exportsisfar more difficult, since thereisno
readily availableestimate of theadditional cost theserestrictionsimpose uponimports. Quantitativerestrictions
or import licenseslimit (or discourage) imports and thusrai se domestic prices, much asatariff does. However,
without detailed information on price differences between countries and on relevant supply and demand
conditions, it is difficult to derive the estimated effects of these measures upon U.S. exports. Similarly, it is
difficult to quantify theimpact upon U.S. exports (or commerce) of other foreign practices such as government
procurement policies, nontransparent standards, or inadequate intellectual property rights protection.
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In some cases, particular U.S. exports are restricted by both foreign tariff and nontariff barriers. For the
reasons stated above, it may bedifficult to estimate theimpact of such nontariff barrierson U.S. exports. When
the value of actual U.S. exportsisreduced to an unknown extent by one or more than one nontariff measure,
it then becomes derivatively difficult to estimate the effect of even the overlapping tariff barriers on U.S.
exports.

The same limitations that affect the ability to estimate the impact of foreign barriers upon U.S. goods exports
apply to U.S. services exports. Furthermore, the trade data on services exports are extremely limited and of
guestionable reliability. For these reasons, estimates of the impact of foreign barrierson tradein servicesaso
are difficult to compute.

With respect to investment barriers, there are no accepted techniquesfor estimating theimpact of such barriers
on U.S. investment flows. For thisreason, no such estimates are given in thisreport. The NTE report includes
generic government regulations and practices which are not product-specific. These are among the most
difficult types of foreign practices for which to estimate trade effects.

In the context of trade actions brought under U.S. law, estimations of the impact of foreign practiceson U.S.
commerce are substantially more feasible. Trade actions under U.S. law are generally product-specific and
therefore more tractable for estimating trade effects. In addition, the process used when a specific trade action
is brought will frequently make available non-U.S. Government data (U.S. company or foreign sources)
otherwise not available in the preparation of a broad survey such as this report.

In some cases, industry valuations estimating the financial effects of barriers are contained in the report. The
methods computing these val uations are sometimes uncertain. Hence, their inclusion inthe NTE report should
not be construed as a U.S. Government endorsement of the estimates they reflect.

March 31, 1999

Endnotes

1. The current NTE report covers only those financial services-related market access issues brought to the attention
of USTR by outside sources. For the reader interested in amore comprehensive discussion of financial servicesbarriers,
the Treasury Department publishes quadrennially (most recently in 1998) the National Treatment Study. Prepared in
collaboration with the Secretary of State, the Office of the Comptroller of the Currency, the Federal Reserve Board,
the Federal Deposit Insurance Corporation, the Securities and Exchange Commission, and the Department of
Commerce, the Study analyzesin detail treatment of U.S. commercial banks and securities firmsin foreign markets.
It isintended as an authoritative reference for assessing financial services regimes abroad.

2. Corruption takes many forms, and can affect trade in many different ways. In many countries, it affects customs
practices and decisions on the award of government procurement contracts. If left unchecked, bribery and corruption
can negate market access gained through trade negotiations, undermine the foundations of the international trading
system, and frustrate broader reforms and economic stabilization programs. U.S. firms also report that demands for
bribes or “facilitation fees’ from foreign customs officials can be an every-day element of the customs importation
process.
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Information on specific problems associated with bribery and corruption is difficult to obtain, particularly since
perpetrators go to great lengthsto conceal their activities. Nevertheless, a consistent complaint from U.S. firmsisthat
they have experienced situations that suggest corruption has played arole in the award of foreign contracts. Thisis
particularly true in large infrastructure projects.

Since the United States enacted the Foreign Corrupt Practices Act (FCPA) in 1977, U.S. companies have been
prohibited from bribing foreign public officials. The result has been that foreign firms in international business
transactions have enjoyed a competitive advantage, particularly in the developing world.

The United States Government has been well aware of the discrepancy between U.S. law and that of its competitors,
and hastaken aleading rolein addressing bribery and corruption ininternational businesstransactionswithitstrading
partners at the Organization for Economic Cooperation and Development (OECD). With the strong urging of the
United States, at the 1996 OECD Ministerial meeting, Ministers committed to take steps to eliminate the tax
deductibility in their countries of bribes to foreign public officials, to criminalize bribery, and to examine methods to
accomplish those objectives. In May 1997, OECD member countries agreed to criminalize bribery and complete
negotiations on an international convention by the end of the year. Thisgoal was achieved in November 1997, when
negotiatorsfrom thirty-four countries (the twenty-nine OECD member statesand five other nations (Argentina, Brazil,
Bulgaria, Chile and the Slovak Republic)) adopted a Convention on Combating Bribery of Foreign Public Officialsin
International Business Transactions. The Convention was signed by representatives of thirty-three participating
countries on December 17, 1997 in Paris. By the end of 1998, Canada, Finland, Hungary, Iceland, Japan, Germany,
the United Kingdom and the United States had ratified it. The Convention entered into force on February 15, 1999,
on the basis of the requirement that five of theten largest OECD membersratify the Convention in order for it to enter
into force.

InMarch 1996, countriesin the Western Hemi sphere concluded negotiati on of the I nter-American Convention Against
Corruption. This Convention, a direct result of the Summit of the Americas Plan of Action, requires that parties
criminalize bribery throughout the region, and describes criminalization using language modeled on the FCPA. The
Convention entered into force in March 1997 for those countries which have ratified the Convention. The United
States is taking steps towards ratification of the Convention. Meanwhile, the Organization of American States is
working on a set of model laws that ratifying countries can use to implement the Convention.

To complement efforts in these fora, the United States has pressed the World Trade Organization (WTO) to take up
work in related areas. Because corruption in trade transactions often has its genesis in the absence of a rules-based
customs environment, the United States has provided leadership at the WTO in several areas to address some of the
problems associated with bribery and corruption in the customsarea. A Working Party has been working the past two
years on developing several immediate actions to be undertaken by Members to strengthen the operation of the
Agreement on Preshipment Inspection. The United States has also been leading an ongoing initiative to ensure full
and timely implementation of the WTO Agreement on CustomsValuation. Finally, aspart of thefollow-up tothe 1996
WTO Ministerial decision to undertake exploratory and analytical work on the simplification of trade and customs
procedures, the United States has identified the matter of customs integrity as a priority item.

Inaddition, at the 1996 WTO Ministerial Conferencein Singapore, the United States succeeded in securing agreement
toinitiate work on transparency in government procurement in the WTO. Accordingly, the WTO Working Group on
Transparency in Government Procurement was established and held its first meetings in 1997. The Working Group
has made significant progress on its mandate, which calls for conducting a study on transparency in government
procurement and developing elements for inclusion in a multilateral agreement. The United States views a WTO
agreement on transparency in government procurement as an important complement to its effortsto combat corruption
relating to government procurement worldwide and believes that the agreement should address fundamental aspects
of transparency, including:
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. Publication of information regarding the regulatory framework for procurement, including relevant laws,
regulations and administrative guidelines;

. Publication of information regarding opportunities for participation in government procurement, including
notices of future procurements,

. Utilization of competitive procurement procedures,

. Clear specification in tender documents of evaluation criteria for award of contracts;

. Availability to suppliers of information regarding contracts that have been awarded; and

. Availability of mechanisms to challenge contract awards and other procurement decisions.

3. Free dongside (f.a.s.): Under this term, the seller quotes a price, including delivery of the goods alongside and
within the reach of the loading tackle (hoist) of the vessel bound overseas.
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THE ARAB LEAGUE

(Boycott of Israel)

The Arab League boycott of the state of Isradl is an impediment to U.S. trade and investment in the Middle
East and North Africa. Arab League members include the Palestinian Authority and the following states:
Algeria, Bahrain, Comoros, Djibouti, Egypt, Irag, Jordan, Kuwait, Lebanon, Libya, Mauritania, Morocco,
Oman, Qatar, Saudi Arabia, Somalia, Sudan, Syria, Tunisia, the United Arab Emirates (U.A.E.), and Y emen.

Theprimary aspect of the boycott prohibitstheimportation of Isragli-origin goods and servicesinto boycotting
countries while the secondary and tertiary aspects of the boycott discriminate against U.S. and other foreign
firms that do business with both Israel and boycotting countries. The secondary and tertiary aspects of the
boycott directly affect U.S. exports to the region. The secondary aspect prohibits any entity in Arab League
states from engaging in business with U.S. or other foreign firms that contribute to Isragl’s military or
economic development. Such firms are placed on a blacklist maintained by the Damascus-based Central
Boycaott Office (CBO), a specidized bureau of the Arab League. The tertiary aspect of the boycott prohibits
business dealings with U.S. and other firms that do business with blacklisted companies.

The CBO uses avariety of means to determine compliance with the boycott, including analyzing information
obtai ned through questionnaires sent out to third-country individualsand firms. If the CBO suspectsthat afirm
has engaged in proscribed activities, it may recommend that the Isragl Boycott Offices of the member states
add the firm to the blacklist. Boycott offices of Arab League states are supposed to meet in Damascus twice
ayear to consider adding foreign firmsto (or removing foreign firmsfrom) the blacklist, but there has been no
regiona boycott meeting since April 1993, and some states have dismantled their boycott officesentirely. The
reason given for postponement of meetings has been the inability to assemble a quorum.

Whilethelegal structure of the boycott in the Arab League remains unchanged, its enforcement varieswidely
from country to country. Somemember governmentsof the Arab L eague have cons stently maintai ned that only
the Arab League as a whole can revoke the boycott. Other member governments support national discretion
on adherence to the boycott, and a number of states have taken steps to dismantle their adherence to some
aspects of it.

More specifically, Egypt has not enforced any aspect of the boycott since 1980, pursuant to its 1979 Treaty
of Peacewith Isragl. Jordan formally terminated its adherenceto all aspects of the boycott effective August 16,
1995, when legidation implementing the Treaty of Peace with |sragl was enacted. The Palestinian Authority
agreed not to enforce the boycott in a 1995 letter to then-U.S. Trade Representative Kantor.

The Gulf Cooperation Council countries (Bahrain, Kuwait, Oman, Qatar, Saudi Arabia, and the U.A.E.)
announced in September 1994 their non-adherence to the secondary and tertiary aspects (a decison which
Kuwait had announced previoudy). Accordingly, requests that foreign firms comply with secondary and
tertiary boycott certificationsare typically withdrawn when challenged. Subsequently in 1996, both Oman and
Qatar ended boycott enforcement and established reciprocal trade arrangements with Isragl.
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Other Arab League members that have stopped enforcing the boycott include: Mauritania, Morocco, and
Tunisia which have recognized Isragl through establishment of limited diplomatic relations; Y emen which
formally renounced observance of the secondary and tertiary aspects of the boycott in 1995; and L ebanon and
Algeriawhich till adhere in principle but not in practice to the boycott.

The boycott, however, remains a substantive impediment to doing businessin countries which rigidly impose
itsterms. In thisrespect, Syria continuesto be among the strictest adherentsto the boycott. Althoughiit alows
goods to be imported with a positive (rather than a negative country of origin certificate), Syria strictly
monitors and controls entry into its ports by ships which have made calls in Isragl, and it often requires
certifications of commercial activity in Israel by companies seeking to register trademarks or acquire import
licenses.

Under U.S. antiboycott |egidation enacted in 1978, U.S. firms are prohibited from providing any information
about business relationships in response to a boycott request and are required to report receipt of any such
request to the U.S. Department of Commerce’ s Office of Antiboycott Compliance. U.S. antiboycott laws aso
prohibit U.S. persons from taking certain other actions, including refusal to do business with a blacklisted
company. Encouragingly, the number of boycott related requests to U.S. firms to take prohibited actions is
significantly diminished across the region. In some states, apparent requests now reflect obsolete references
in procurement or import documents rather than officia policy. The fact that the de jure status of the boycott
and U.S. law remain unchanged, however, make the boycott a continuing problem for firms that may have to
report boycott-related requests.

Where enforced, the boycott serves as a ban or zero quota on the products of a blacklisted firm. Whileiit is
unevenly applied, the boycott resultsin significant economic harmto U.S. firmsin termsof lost sales, foregone
opportunities and distortion of investment decisions which are difficult to quantify accurately.
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ARGENTINA

In 1998, the U.S. trade surplus with Argentina was $3.6 billion, an increase of $38 million from the 1997
surplus. U.S. merchandiseexportsto Argentinawere $5.9 billion during 1998, anincrease of $77 million from
the level of U.S. exportsto Argentinain 1997. Argentinawas the United States' 23rd largest export market
in 1998. U.S. imports from Argentinawere $2.3 billion in 1998, up only dightly from 1997.

The stock of U.S. foreign direct investment (FDI) in Argentinain 1997 was $9.8 billion, an increase of 23
percent from the level of U.S. FDI in 1996. U.S. FDI in Argentina is concentrated largely in the
manufacturing, finance, and petroleum sectors.

IMPORT POLICIES

Since 1989, the Menem administration has made significant progressin reducing tariffs and nontariff barriers,
including in the areas of investment and government procurement. Still, anumber of serious barriersto trade
remain.

Tariffs and Duties
MERCOSUR

Argentina, Brazil, Paraguay and Uruguay officially inaugurated MERCOSUR (the Spanish abbreviation for
Southern Common Market) in January 1991. OnJanuary 1, 1995, MERCOSUR designated itself asacustoms
union by establishing acommon externa tariff (CET) covering 85 percent of traded goods. MERCOSUR will
gradually phase in coverage of the CET through 2006, when al products should be covered by the customs
union. Asof January 1, 1999, virtually all trade between Brazil and Argentina enjoys duty-free status under
the intra-Mercosur duty phase out schedule. However, many sensitive sectors, such as sugar, autos and
telecommunications equipment, are still assessed customs duties, falling on either Brazil or Argentind's
exception list. Chile became an Associate Member of MERCOSUR on October 1, 1996, and Boliviadid the
same on April 1, 1997. Neither country participatesin the CET.

Prior to November 1997, MERCOSUR’s CET ranged from 0 to 20 percent. Under the CET, capital goods
and informatics are excepted until 2001, and telecommunications equipment until 2006. In November 1997,
Mercosur’ s members agreed to temporarily raisethe CET by three percentage points. Argentinaimplemented
the increase in January 1998, effective through December 31, 1999. Argentina s average tariff currently is
around 13.5 percent. Some imports are banned altogether, such asre-manufactured auto parts. Tariffswere
significantly increased in January 1999 ontoys, particul arly those originating in countriesthat are not members
of theWTO. The U.S. Government hopesto eliminate tariff barriers on a hemispheric basisthrough the Free
Trade Area of the Americas (FTAA) negotiation.

Argentina has been negatively affected by recent economic turmoil in Brazil and the devauation of the Resl,
particularly in the Argentine export sector. Approximately 31% of Argentina’ s exportsgo to Brazil. Inearly
1999, the Governments of Brazil and Argentinainitiated discussions to find the best method for confronting
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the economic situation. The U.S. Government will take steps to help ensure that MERCOSUR countries do
not turn their backs on trade liberalization in response to current difficulties.
Pre-shipment Inspection and Paperwork Requirements

InNovember 1997, the Government of Argentinaput in place apre-shipment inspection (PSI) regime, covering
some 1,800 goods for shipments valued at more than $3,000. The U.S. industry’s greatest complaint
concerning this regime has been unwarranted delays in processing. In 1998, the Argentine Government
expanded the product coverage of the PSI regime by over 1,800 tariff classifications and lowered the shipment
order valueto $800. In addition, Argentinacreated in January 1999 a procedure for import monitoring which
will affect roughly one-fifth of its imports, principally textiles, toys and footwear, by requiring that an
“information form” be filed prior to entry of the imports. This system appears to be similar to an import
licensing regime. The U.S. Government is monitoring this system carefully to detect any impediment to trade.

Textiles, Apparel and Footwear

On October 4, 1996, USTR sdlf-initiated an investigation under section 301 of the Trade Act of 1974 into
Argentina s application of specific duties on textiles, apparel and footwear; three percent statistical tax on
amost all imports; and burdensome labeling requirements.

The United States and Argentina consulted extensively in this matter, leading to Argentina s modification of
its labeling requirement. To address the remaining issues, we requested the establishment of aWTO dispute
settlement panel in January 1997. After this request was delayed by Argentina as alowed under WTO
procedures, in February 1997 the WTO Dispute Settlement Body established apanel, at which time Argentina
informed the WTO that it had revoked the specific duties on footwear and replaced them with nearly identical
provisional safeguard duties. In September 1997, Argentina extended the application of the safeguard duties
on footwear until February 2000.

In November 1997 the panel found in favor of the United States, stating that, per Article 11, Argentina could
not impose specific dutieswhereit bound itstariffsexclusively inad valorem terms. The panel aso found that
Argentina’ sthree percent statistical tax on almost all importsviolatesGATT ArticleVIII. Argentinaappeded
the panel decision, but the WTO Appellate Body upheld the panel determination in March 1998. Regarding
implementation of the panel determination, in October 1998 Argentinacapped itsduties on textilesand apparel
at the bound rate of 35 percent. On the statistical tax, Argentinareduced thetax to .5 percent in January 1998
and will capthisstatistical tax at appropriatelevel sbeginning on May 30, 1999, per an Argentine Government
decree published on February 25, 1999.

The panel had not opined on footwear, stating that it wasunableto afford relief on measuresno longer in effect.
Believing that Argentina’ s application of the footwear safeguard raised serious questions regarding the WTO
obligationsof Argentina, the United States hasrai sed the safeguard bilaterally at high levelson many occasions
and has asserted third party rights in the EC panel on this matter. In November 1998, the Argentine
Government modified the safeguard through Resolution 1506. The resolution establishes a quantitative
restriction in addition to the already-high safeguard duty, whileimposing aTRQ of 3.9 million pairsonimports
of footwear falling under the origina safeguard measure (all imports not originating in MERCOSUR). This
guota amount represents less than 50% of annual footwear imports from non-Mercosur countries over the last
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3 years. Non-Mercosur footwear imports below the quota limit are subject to the original safeguard duty
according to their HTS classification. Once the quotalimit isfilled for each HTS number, imports above the
limit are assessed a duty rate that is double the current safeguard duty. In addition, the Resolution postpones
any liberdization of the original safeguard duty until November 30, 1999, delaying two tariff reductions that
were scheduled for December 1998 and August 1999. A scheduled May 1998 liberalization had already been
delayed in April 1998. As regards liberalization of the quota, on December 1, 1999 the quota will be
marginally liberalized by a 10% increase.

In the December 1998 Third Party Submission of the United States in the EC's WTO panel on the original
footwear safeguard (fina report due in May 1999), we expressed our view that the modification of the
safeguard appears to be in violation of article 7.4 of the Safeguard Agreement The modification of the
safeguard raises even greater concerns, specifically in light of the requirements of Article 7.4 of the WTO
Agreement on Safeguards. We are currently considering our policy optionsin this case, including the pursuit
of litigation at the WTO. In March 1999, the U.S. Government regquested WTO consultations with Argentina
on this matter.

STANDARDS, TESTING, LABELING AND CERTIFICATION

In October 1995, Argentina placed a ban on the imports of California fresh fruits due to the detections of
oriental fruitfly inthestate. TheU.S. Department of Agriculture (USDA) hasprovided Argentina squarantine
agency data and technical information on the situation. Argentina removed its ban on fruit from severa
Cdliforniacountiesin 1996, and granted access in 1997 for citrus grown in these approved countiesin 1997,
however, Argentinacontinuesto quarantine certain coastal counties. 1n 1997, Argentinaimposed amandatory
fumigation on al stonefruits from the approved counties due to concern over the walnut husk fly, which is not
present in Argentina. However, there is no credible evidence that stonefruits are a ready host for this pest.
USDA continues to press Argentina to completely revoke these bans.

In addition, certain U.S. fruits, such as citrus from Florida, are currently denied accessto Argentina. Florida
exportsof citrusto Argentinaare currently banned dueto phytosanitary concernsregarding the Mediterranean
fruit fly and citrus canker. The United States. has been actively engaged with Argentinato resolve thisissue,
and we have been hopeful that the recent site visits and technical information provided by USDA to Argentine
officials would allay Argentine pest concerns related to Florida citrus so that exports could commence. The
U.S. citrusindustry estimates its annual losses at $35 million due to Argentine restrictions.

In 1998, Argentina announced its intent to alow U.S. pork and pork productsinto Argentina. However, the
required certification for trichanae, which isunnecessarily restrictive, effectively preventsU.S. pork frombeing
shipped. The U.S. Department of Agriculture has proposed alternative language that should meet the needs
of the Argentines, and isworking with USTR to obtain a positive response. The U.S. pork industry believes
that Argentine market is expected to be about $10 million.

Foreign Trade Barriers 11



Argentina

LACK OF INTELLECTUAL PROPERTY PROTECTION
Patents

Argentina’ slack of adequate and effective patent protection, particularly for pharmaceutical products, hasbeen
along-standing irritant in the bilateral traderelationship. Many of the TRIPS-inconsistenciesin the Argentine
patent law are not immediately actionable in the WTO, because Argentinahas availed itself of the developing
country transition period. Most of Argentinas TRIPs abligations come into force on January 1, 2000.
However, Argentina sfailureto comply fully withitscurrent TRIPs obligation regarding Exclusive Marketing
Rights for qualifying pharmaceutical products is cause for serious concern. The U.S. Government is
considering appropriate policy responses to this apparent violation of WTO obligations.

In March 1996, Executive Decree 260, which consolidated previous patent laws, authorized the National
Intellectua Property Ingtitute (INP1) to approve pharmaceutical patentsstarting in November 2000, specifically
permitted parallel imports and contained ambiguous provisions on compulsory licenses. In December 1996,
the Argentine Congress passed unsatisfactory legidation dealing with data exclusivity, and the implementing
regulations are still under consideration by the Government of Argentina. This law permits Argentine
competitorsto rely on data submitted for product registration in Argentina, the United States and certain other
countries. Asaresult of the law, in August 1998 the Government of Argentina eliminated protection that it
had previoudly accorded data used in the registration of agrochemical products.

The U.S. industry estimatesthat Argenting slack of pharmaceutical patent protection resultsin losses of over
$600 million ayear. In January 1997, during a Special 301 out-of-cyclereview (OCR), the U.S. Government
announced the suspension of 50 percent of Argentina’ s GSP benefits effectivein May 1997 dueto Argentind' s
lack of patent protection for pharmaceuticals. 1n the 1998 Special 301 review, Argentina remained on the
Priority Watch List (PWL) due primarily to the patent issue. U.S. officials continue to press Argentina to
improve its patent and data exclusivity regimes.

Copyrights

Argentina’ s copyright laws are currently under review by the Government of Argentina, which hasindicated
its intention to ensure that its copyright regime meets TRIPs standards by January 1, 2000. Also, Argentina
has made progress toward adopting legidation to ratify the WIPO Copyright Treaty and the WIPO
Performanceand Phonograms Treaty. Regarding software, the Argentine Government promulgated legidlation
in November 1998 specifically criminalizing acts of software piracy, eliminating problems generated by
previous Argentine court rulings.

Enforcement of copyrights generally remainsan issue, and the U.S. copyright industry estimates annual losses
due to copyright infringement at well over $250 million. The lack of border controls, particularly at the
Paraguayan border, contributes to the regional circulation of pirated goods.
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Trademarks

U.S. companies report that they continue to experience problems with enforcement of their trademarks.
Enforcement effortsare adversely affected by theinability to seek criminal prosecution, monetary damagesand
criminal sanctions against counterfeiters.

SERVICES BARRIERS

Inthe 1990's, Argentinahas undertaken servicesliberalization as part of itsbroader economic reform program,
but somebarrierscontinuetoexist. InMay 1996, the Argentine Government i ssued aregulation requiring local
generation of a majority of cable channels carried by cable/pay television operators in Argentina. The
regulation also obliges all operatorsto register their programming with a government body. In addition, high
taxation and restrictions regarding the showing, printing and dubbing of films have burdened U.S. exports.

Entry into the insurance sector was liberalized in early 1992, allowing foreign firms established as local
companies to compete fairly with Argentine insurers. However, foreign firms must have a subsidiary in
Argentinato sell insurancelocally. Since 1993, foreign companieswereallowed to purchase existing insurance
licenses from Argentine companies and to establish new companies with these acquired licenses. On October
1, 1998, however, the Government of Argentina eliminated this requirement, thereby allowing foreign
companies to set up new companies without first acquiring an existing firm. Argentina reportedly levies an
excisetax on reinsurance premiums ceded abroad. Thetax isdefined as a percentage of the grossreinsurance
premium and is equal to the Argentine corporate tax rate multiplied by what Argentine law deemsto be profit
on reinsurance business, equal to 10 percent of gross premiums. Thisresultsin an excise tax withheld at 3.5
percent of gross premiums. Profit margins for insurance companies in Argentina appear to be well below 10
percent of gross premiums, according to U.S. companies.

Inthe WTO negotiations on tel ecommunications servi ces, Argentinamade commitments on most basic telecom
services and adopted the reference paper on regulatory commitments. Argentina ratified the Fourth Protocol
to the General Agreement on Trade in Services on July 27, 1998. While Argentina will open basic telecom
servicestolimited competitionin November 1999, it will continueto limit full market accessfor local, domestic
and international long distance, cellular and other wireless services until November 2000.

INVESTMENT BARRIERS

Argentina has notified to the WTO measures that are inconsistent with its obligations under the WTO
Agreement on Trade-Related Investment Measures (TRIMS). The measures deal with local content and trade
balancing in the automotive industry. Proper notification alows developing-country WTO members to
maintain such measuresfor afive-year transitional period. Argentinatherefore must eliminate these measures
before January 1, 2000, and Argentinais currently engaged in negotiations with its MERCOSUR partnersto
develop a common MERCOSUR auto regime by that date. The United States is working in the WTO
Committee on TRIMsto ensure that all WTO members meet these obligations.

ELECTRONIC COMMERCE
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While Argentina has made no specific GATS commitments that would cover Internet access, the Government
of Argentina generaly supports the promotion of electronic commerce. The Argentines have taken steps to
lower the cost of Internet usage and have shown interest in the U.S. electronic commerce initiatives in the
FTAA and at the WTO. Despite its support for electronic commerce, however, the Government of Argentina
has not participated in either of the Information Technology Agreements. In addition, Argentinadoesnot allow
the use of eectronically produced air wayhills, sowing the customs processing of critical “just-in-time’
shipments and interfering with Argentina s ability to conduct e-commerce transactions.

A December 1998 modification to the Argentine customs code, categorizing services and intellectual property
as “goods’ for customs purposes, raised U.S. concernsin this area. However, high-level Argentine officias
have assured the U.S. Government of thetheir “firm decision” not to use the customs code reform to establish
duties on the importation of services, intellectua property or el ectronic commerce transmissions.
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The U.S. trade surplus with Australia was $6.5 billion in 1998, $892 million lower than in 1997. U.S.
merchandise exports to Australia were $11.9 billion, down $111 million (almost 1.0 percent) from 1997.
Australiawas the United States 15th largest export market in 1998. U.S. imports from Australia totaled $5.4
billionin 1998, a 17 percent increase over 1997. The stock of U.S. foreign direct investment in Australiawas
$26.1 hillion in 1997, 8.0 percent lower than in 1996. U.S. direct investment in Austraia is largely
concentrated in manufacturing and finance.

IMPORT POLICIES
Tariffs

In the Uruguay Round, Australiadid not join most other OECD countriesin agreeing to phase out tariffs on
paper and plasterboard products. Nor did it adhere to the "zero for zero" agreement for distilled spirits
(Australiaisthe third largest market for U.S. exports of distilled spirits).

STANDARDS, TESTING, LABELING AND CERTIFICATION
Sanitary and phytosanitary controls

The Government of Australia limits agricultural imports through quarantine and health restrictions, in some
caseswithout the necessary risk assessment to provide the WTO-required scientific basisfor such restrictions.
Asthe result of an independent review of its animal and plant quarantine policies, Australia has implemented
aformalized processfor conducting import risk assessments. The new process providesfor extensiveindustry
consultations and appeals, potentially extending any review over several years. The U.S. is concerned that
many commaodities that have been discussed previoudy would have to start the review process dl over again
under the new rules.

The WTO found Australia s prohibition on the importation of all fresh, chilled, and frozen salmon (based on
alleged health-related concerns) to beinconsistent with Australia s obligations under the WTO. On February
22,1999, the WTO ruled that Australiahad 8 months (i.e., July 6, 1999) to bring its regimeinto conformance
with its WTO obligations (i.e., open its market).

Australia prohibits poultry imports (with the exception of cooked poultry) without completing the required
WTO risk assessments. However, the Australian Quarantine and Inspection Service (AQIS) has recently
started the process of undertaking an import risk analysis of uncooked chicken meat. A ruling is not expected
until 2000. The Australian Government has lifted the ban on cooked chicken imports from the United States,
Denmark and Thailand. The United Statesbelievestherecommended temperature/timerequirementsapplicable
to the treatment of processed cooked poultry meat are so extreme asto discourageimports. The United States
remains concerned about the scientific basis of the 1997 risk assessment on cooked chicken meat conducted
by the Australian Government. A WTO-inconsistent ban a so exists on cooked pork (except canned products).
The United States has rai sed these issues at the highest levels of the Australian Government and will continue
todo so at dl levelsand in all appropriate fora.
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Prior to 1994, imported feed grains were restricted from entering Australia, ostensibly due to phytosanitary
concerns. During the 1994-95 drought the U.S. obtained approval to export feed grains to Australia to
supplement domestic production. Sincethen, therequirement that all feed grains be steam-treated or processed
in an alternative satisfactory manner at the port of entry has made further importation commercially unviable.
Australia permits the importation of specified feed grains for processing in metropolitan areas under strict
guarantine conditions, although facilities are currently available only at the Port of Brisbane. Animport risk
assessment on maize is currently underway.

Phytosanitary regulations also prohibit or severdly limit the entry of many fruits from the United States,
including Florida citrus, grapes, blueberries, stone fruit, apples and pears. After receiving U.S. cherries
from Californiain 1996, the Australian Government decided to revisit the pest risk analysis because of the
level of cherries which had to be treated upon arrival. U.S. cherries from 13 counties in California were
again accepted in 1998. The United States is waiting for Australia’s risk assessments on stone fruit and
citrus. A U.S. industry estimate of the market opportunities which could arise from Australia’ s removal
of its restrictions on fresh fruit is $100-$250 million. Industry marketers of Florida citrus estimate that
export sales of Florida citrus would exceed $3 million.

Regulations Regarding Genetically Modified Organisms (“GMOs”)

A new mandatory standard for foods produced using biotechnology comes into effect May 13, 1999. The
standard prohibits the sale of food produced using gene technology, unless the food has been assessed by the
AustraliaNew Zealand Food Authority (ANZFA) and listed in the standard. In December 1998, the Australia
New Zealand Food Standards Council directed ANZFA to require labeling for virtualy all foods produced
using biotechnology. Draft labeling regulations will be considered in mid-1999.

USTR will be monitoring both of these programsto determine whether they are being implemented in amanner
that constitutes a barrier to trade.

GOVERNMENT PROCUREMENT
The United States continues to urge Australia to join and adhere to the WTO agreement on government

procurement. Wetrust that Australiawill join multilateral effortsto achieve atransparency agreement in the
WTO.

EXPORT SUBSIDIES

Australia maintains severa programs intended to enhance Australian exports. These include the following:

. Export Market Development Grants (EMDG): This scheme aims to encourage Australian exporters
to seek out and develop overseas markets for goods, services, tourism, industrial property rights and

technology that is substantially of Australian origin. EMDG scheme grants are provided partially to
reimburse Australian residents who have incurred eligible expenditures while developing overseas
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markets for Australian products and services. Funding for the EMDG scheme was recently extended
to the 2001-02 fiscal year.

Export Facilitation Scheme: Under the terms of the EFS, manufacturers of automotive vehicles and
components receive subsidies based on the level of exports of specified automotive products. The
subsidiesare in the form of duty rebate "credits" which recipients can, in turn, use to offset their duty
liability on imports of specified automotive products. In genera, the level of subsidy is determined
based on the salesvalue of the eligible exports, but the calculation isa so donein away which rewards
domesticvalue-added. Thegresater thevalue of any qualifying exported product, the greater theimport
credit granted. Significantly, however, thereisno requirement that theimported productsbe physically
incorporated into the exported product. Importsof finished vehiclesfor consumption onthe Australian
market are fully eligible for duty rebates under this scheme. The subsidy benefits are freely
transferable and may be sold among participants in the program. It is true that the benefits are
progressively reduced each year in linewith theannual 2.5 percent tariff reduction on passenger motor
vehicles. Nonetheless, thelevel of benefitswill remain significant in the year 2000, when Australia's
duty on imported vehicles and components will be 15 percent. The EFS is scheduled to terminate on
December 31, 2000.

OnApril 22,1998, the Australian Government announced itsnew 5-year Automotive Competitiveness
and Investment Scheme (ACIS). The ACISis scheduled to begin on January 1,2001. Likeits EFS
predecessor, the ACIS benefits will bein the form of transferrable import duty credits. In contrast to
the EFS, the ACIS makes no overt export contingency references. The U.S. Government will pay
careful attention to the Australian Government’s eventual implementation of this program.

As described by the Australian Government, the ACIS will reward (1) passenger motor vehicle
manufacturersfor performancein production and investment in new productive capital assets; and (2)
component manufacturers and service providers for investment in new productive capital assets and
in technology development. The value of assistance offered to an individual firm under the ACISwill
belimited to 5 percent of itssalesof eligible products or services produced in Australiain the previous
year.

Textiles, clothing and footwear (TCF) import credit scheme: Similar to the automotive export
facilitation scheme, the TCF import credit scheme grants duty rebate credits to Australian exporters
of TCF products. Theseimport creditsentitlethe participating TCF exportersto areductioninimport
duties on eligible TCF imports. The value of import credits granted is calculated as a percentage
(currently 20 percent, falling to 15 percent in July 1999) of the domestic value-added in TCF exports.
Import creditsarefregly transferable and may be sold among participantsin the program. The scheme
is scheduled to terminate on June 30, 2000.

On July 10, 1998, the Australian Government announced its post 2000 TCF initiatives. The program
will begin on July 1, 2000 and run for five years ending June 30, 2005. For Australian-based firms,
the program will provide a rebate of up to 20 percent of eligible investment expenditure,
reimbursement of up to 45 percent of expenditureon eligibleinnovation-related activities, and payment
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of up to 5 percent of TCF value-added by firmsin Australia. All firms engaged in textiles, clothing,
footwear and leather manufacturing in Australiawill be eligible to apply.

. AutomotivelL eather: The Australian Government has provided itsleading automobileleather exporter
a grant worth up to A$30 million and a$25 million, 15-year, preferentia loan with a five-year
repayment holiday. The United States hasinitiated WTO dispute settlement proceedings with regard
to this package.

LACK OF INTELLECTUAL PROPERTY PROTECTION

In general, Austraia provides sound intellectual property protection, including for copyrights, patents,
trademarks, designsand integrated circuits, and plant breeders’ rights. However, the United Statesisseriously
concerned with the recent Australian minimalist approach toward intellectual property protection. We have
made these concerns known to the Australian Government on several occasions.

Only in April 1998 did Australia begin a regime to protect test data submitted to regulatory authorities for
marketing approval of pharmaceuticals. This regimeisaminimalist one, providing protection only for five
years and only for new chemical compounds. No protection is provided for new uses and new formulations
for existing compounds. Legidation to provide the same level of protection for agricultural chemicals and
veterinary medicinesis pending.

Consonant with this minimalist approach to intellectua property, the Australian Government has not updated
its laws to impose stiffer fines on pirated goods. U.S. industry has seen measurable losses as a resullt.

In 1998 Australia passed legidation to allow parallel importation of sound recordings. The Government of
Australia is adso considering the removal of parallel import protection for additiona copyrighted works
including software, el ectronic games and gaming equipment.

Steadily growing parallel importation of DVDs is of increasing concern to the motion picture industry. In
addition, U.S. industry advisesthat annual |ossesto the U.S. motion pictureindustry dueto audiovisual piracy
in Australia were about $21 million in 1998.

The Australian Copyright Act, its interpretation by Australian courts in certain instances, and the position
taken by the Australian Federa Police not to pursue criminal prosecution where civil remedies are available,
have created costly and burdensome obstaclesto the enforcement of intellectual property rightsagainst piracy.
The civil remedies, however, have not proven an effective deterrent to piracy.

The Australian Government has announced that it will introduce legidation to alow decompilation under
certain circumstances (which have not yet been spelled out). The U.S. Government continues to advise the

Australians of our ongoing serious concerns with decompilation.

SERVICES BARRIERS
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Australiaisoverduein providing to the World Trade Organization an acceptance of the Fifth Protocol to
the General Agreement on Trade in Services, which is necessary to bring its commitments on financia
servicesinto effect..

INVESTMENT BARRIERS

All potential foreign investors in Australia are required to submit to a screening process for investment
approval. Application of Australids foreign investment law provides discretion for the government to deny
specificforeigninvestment based on "national interest”. Australial'scommitmentsunder the GATS Agreement
of the WTO are limited as aresult of Australia's screening program.

The Australian telecommunications sector has been the subject of significant liberalization since 1997, when
restrictions on the number of licensed carrierswerelifted. However, total foreign investment in the November
1997 one-third privatization of the state-owned telecommunications carrier Telstra was limited to 35%, and
the Australian Government has indicated that foreign investment will be restricted in any further sale.

OTHER BARRIERS
Commodity Boards

Severa national and state commaodity boards control the marketing and export of certain Australian
agricultural products. Activities for these marketing authorities are financed by the producers, but some
boards enjoy export monopoly powers conferred by the federal or state government. While some of the
boards domestic activitieshave been deregul ated, the export of wheat and riceremainsunder theexclusive
control of commodity boards. The Australian Government hasindicated that the Australian Wheat Board
(which strictly regulates wheat marketing abroad) will retain its export monopoly until at least 1999. The
export of barley and raw sugar from certain states likewise remains strictly regulated, although the
arrangements applicableto barley are currently under review. Approximately 95 percent of dairy exports
are made by the private sector and about 5 percent by an arm of the Australian Dairy Corporation.
Australia terminated its export support payment scheme for dairy producers on June 30, 1995, but
instituted anew internal support programon July 1, 1995. The United States continuesto monitor closely
this new program for compliance with Australial's Uruguay Round commitments.
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BRAZIL

In 1998, the U.S. trade surpluswith Brazil wasjust over $5 billion, compared to $6.3 billionin 1997. U.S.
merchandise exports to Brazil in 1998 were $15.2 billion, down $755 million from 1997. Nevertheless,
Brazil again was the United States' 11th largest export market in 1998. U.S. imports from Brazil were
$10.1 billion in 1998, an increase of $500 million from 1997.

The stock of U.S. foreign direct investment (FDI) in Brazil in 1997 was approximately $36 billion, an
increase of 24 percent from the level of U.S. FDI in 1996 and double the 1994 FDI stock. U.S. FDI in
Brazil is concentrated largely in the manufacturing and finance sectors. Investment in the power and
telecommunications industries has risen rapidly in recent years due to the country's ongoing privatization
program.

Overview

The economic liberalization initiated in 1990 and accelerated with the Real Plan in 1994 has produced
significant changesin Brazil's trade regime, resulting in amore open and competitive economy. Imports
increased asaresult of these policies, aswell asthe strength of the Brazilian currency relative to the dollar
during the 1994-98 period. The Brazilian Government imposed some restrictive measures, in part to slow
mounting trade deficits, between 1996-1998. Neverthel ess, most marketsare characterized by competition
and participation by foreign firms through imports, local production and joint ventures. The devaluation
of the Real and the subsequent moveto afloating exchange rateregimein early 1999 will certainly impact
Brazilian trade flows.

Although the Brazilian Government has initiated large-scale programs to privatize its parastatals, it still
dominates certain sectors of the economy, such as the petroleum and electrical energy

sectors, thereby limiting trade, investment and procurement opportunities. However, the federa
government has opened cellular telephone service to private investors and foreign firms and privatized
remaining phone serviceswith the July 1998 auction of the national monopoly provider Telebras. The Sao
Paulo metropolitan area sold its "Band B" cellular concession to a U.S. company in 1997 and additional
auctions have been completed since then. In early 1999, the Brazilian Government was preparing to
auction operating rights for so-called "mirror" telephone operations across the country. Several Brazilian
states haveworked with the National Development Bank to devel op privatization plansfor state-controlled
electric companies. Five of these companies were sold in 1997 and several more in 1998. Brazilian
Government officials have indicated an interest in expanding sales of government-owned firms in the
financia and the electricity sectors during 1999.

IMPORT POLICIES

Tariffs
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Whilethisischanging, tariffshistorically have been the primary instrument in Brazil for regul atingimports.
In 1998 the average tariff under the common externa tariff (CET) was 17 percent. This is a three
percentage point increase from 1997, dueto MERCOSUL’ sdecisionin November 1997 toraisethe CET
by thisamount. Brazil currently maintains no applied tariff ratesin excess of 35 percent, but does have
safeguard measuresin place for someimports such astoys. Someimports are banned atogether, such as
re-manufactured auto parts.

Brazil and its MERCOSUL partners, Argentina, Paraguay and Uruguay, implemented the MERCOSUL
CET onJanuary 1, 1995. The CET currently covers approximately 85 percent of 9,000 tariff items. Most
of the remaining 15 percent will be covered by 2001, and al will be covered by 2006. Exceptionsto the
CET include telecommunications equipment, computers, some capital goods and products included on
Brazil's nationa list of exceptions to the CET, such as footwear, powdered milk, wine and consumer
electronics. InNovember 1997, after consulting withitsMERCOSUL neighbors, Brazil implemented the
aforementioned three-percentage point increase on al tariff items (inside and outside the CET), raising the
CET ceiling from 20 to 23 percent. Energy inputs such as coal and petroleum and agricultural inputssuch
as seeds were exempted. Thetariff increases al so affected capital goods, which constitute approximately
40 percent of U.S. exportsto Brazil, exempting only capital goods not available domestically and reducing
tariffs as high as 20 percent on these items down to 5 percent.

On January 1, 1999, Argentinaand Brazil took further steps towardsintraiMERCOSUL '’ s free trade by
reducing tariffson afinal list of 224 Argentine productsand 32 Brazilian productsto zero. Therefore, with
the exception of sugar and autos, trade between Brazil and Argentina is now free. However, the
Governmentsof Brazil and Argentinahave been engaged in discussionson how best to handlethebilatera
trade impact of the devaluation of the Real, and a number of policy options are under consideration. The
U.S. Government is closely following these discussions to ensure that the implementation of such policy
options does not prejudice U.S. interests and is fully consistent with both countries WTO obligations.

Import Licensing/Customs Valuation

In January 1997, the Secretariat of Foreign Trade implemented a computerized trade documentation
system (SISCOMEX) to handle import licensing. As of January 1, 1999, SISCOMEX charged afee of
R$30 per import statement and R$10 per product added to the statement. An increasing number of
products no longer qualify for automatic licensing. In addition, beginning in October 1998, Brazil issued
aseriesof administrative measuresthat required additional sanitary/phytosanitary (SPS), quality and safety
approvalsfrom various government entities for products subject to non-automatic licences. In December
1997, the government had already reduced the list of products receiving automatic licenses by over 300
products and required various ministry approvals prior to import. The October measures and the use of
minimum price lists have been characterized by Brazil as a“ deepening” of the existing import licensing
regime and ostensibly as part of a larger strategy to prevent under-invoicing. However, the use of
minimum pricelistsrai sesquestions about whether Brazil’ sregimeis consi stent with itsobligations under
the WTO Agreement on Customs Vauation, and these practices have proven to be a barrier to U.S.
exports.
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Whileimportershave needed to register with the Foreign Trade Secretariat (SECEX) since 1995, they now
must follow new registration guidelines that are far more onerous than in the past, including a minimum
capital requirement. Product registrations are aso now required for imported food products and food
supplement products, and the period of validity for these registrations has been reduced. In addition, the
processing fees for these products has increased exponentially, and further increases are under
consideration. Implementation of al of these measures continues to be poorly coordinated and less than
transparent, magnifying their negative impact on U.S. exports.

Import Financing

SinceApril 1,1997, Brazil hasimposed requirementswhich appear to effectively eliminate supplier credit
of less than 180 days for imports originating in countries that are not members of MERCOSUL, while
providing substantial disincentives for supplying credit terms of one year or less. In February 1999, the
Government of Brazil extended the MERCOSUL exception for this measure until June 30, 1999, and
doubled the maximum valueof MERCOSUL shipmentsexempt from theregulationto $80,000. TheU.S.
Government has raised its concerns bilaterally with the Brazilian Government regarding the WTO-
consistency of this policy and joined as athird party observer inthe March 1998 WTO dispute settlement
consultation between the European Union and Brazil onthisissue. The Government of Brazil isreportedly
considering repealing this measure.

STANDARDS, TESTING, LABELING AND CERTIFICATION

While progress has been madein the areaof SPS measures, asillustrated by Brazil’ sauthorization of hard
red winter whesat imports from the United Statesin 1998, they remain significant barriersin many cases.
The United States has evidence that other types of wheat do not pose arisk to Brazil and will continueto
work to resolve outstanding issuesto obtain market accessfor all U.S. whest. Inaddition, Brazil prohibits
the entry of poultry and poultry products from the United States, aleging lack of reciprocity. Theissue,
however, isnot reciprocity, rather, thefulfilment of WTO obligationsregarding sanitary and phytosanitary
decisions, which dictate that such determinations shall be based only upon sufficient scientific evidence.
Brazil aso banstheimportation of beef products containing growth hormones and live ostriches from the
United States. The ostrich ban is due to the aleged isolation of viscerotropic velogenic disease (VVND)
from adead bird that was part of a 1997 shipment of birds from the United States. However, the United
Statesisrecognized by the International Office of Epizootics(OIE - theinternational standard-setting body
for veterinary issues) as being free of VVND. The U.S. and the Brazilian Governments have discussed
establishing a Consultative Committee on Agriculture (CCA) to provide a bilateral mechanism for
addressing SPSissues. Brazil maintains the harmonized phytosanitary standards of the Southern Cone
Phytosanitary Committee (COSAVE), composed of Brazil, Argentina, Uruguay, Paraguay and Chile.

GOVERNMENT PROCUREMENT
Brazil isnot asignatory tothe GATT Agreement on Government Procurement. Brazilian federal , stateand

municipa governments, aswell asrelated agencies and companies, follow a"buy national” policy, which
provides preferential treatment in government procurement decisions to companies with production
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facilities in Brazil. However, Brazil permits foreign companies to compete in any procurement-rel ated
multilateral development bank loans and opens selected procurement to international tenders.
Discriminatory government procurement practices have been particularly harmful to U.S. interestsin the
computer hardwareand software sectors. To the extent that the privatization program in Brazil continues
and non-discriminatory policies are adopted, U.S. firms will have greater opportunities in Brazil. To
illustrate, in 1998 when the Government of Brazil reviewed fiber optic productssolely ontheir merits, U.S.
fiber optic cable was certified for sale in Brazil.

Law 8666 of 1993, covering most government procurement other than informatics and
telecommunications, requires non-discriminatory treatment for all bidders, regardless of the nationality or
origin of product or service. However, the law’s implementing regulations allow consideration of
non-price factors, give preferences to certain goods produced in Brazil and stipulate local content
requirements for eigibility for fiscal benefits. Decree 1070 of March 1994, which regulates the
procurement of informatics and telecommunications goods and services, requires federal agencies and
parastatal entitiesto give preference to locally-produced computer products based on a complicated and
non-transparent price/technology matrix.

EXPORT SUBSIDIES

The Government of Brazil offersavariety of tax and tariff incentives to encourage production for export
and the use of Brazilian inputs in exported products. Several of these programs have been found to be
countervailable under U.S. law in the context of specific countervailing duty cases. Incentivesinclude tax
and tariff exemptionsfor equipment and materialsimported for the production of goodsfor export, excise
and sales tax exemptions on exported products and rebates on materials used in the manufacture of
exported products. Exporters enjoy exemption from withholding tax for remittances overseas for loan
payments and marketing, as well as from the financial operations tax for deposit receipts on export
products. Exporters are also eligible for a rebate on social contribution taxes paid on locally-acquired
productioninputs. The Government of Brazil has proposed tax reform, which would alter thevalue-added
tax, thusmodifying someof theseincentives. Inaddition, Brazil isunder extreme pressurefrom Argentina
to remove these subsidies for exports destined for MERCOSUL, in light of the Real devaluation.

An export credit program known as PROEX was established in 1991. PROEX is intended to equalize
domestic and international interest ratesfor export financing and to directly finance production of tradeable
goods. Revisionsto PROEX were announced most recently in 1998. The revisions expanded the size of
the program and authorized coverage of additional export sectors. 1n 1998, $1.4 billion was budgeted for
PROEX, with $903 million dated for equalization and $500 million for direct financing. However, only
$616 million was actudly spent last year on equalization, while $210 million went to financing.
Historically, PROEX never used more than 30 percent of its allocated budget, but in 1998 utilized over
50 percent of itsallocated resourcesfor thefirst time. The Government of Brazil isreportedly considering
amodification of this program, which has been under review in Geneva.

LACK OF INTELLECTUAL PROPERTY PROTECTION
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Patents and Trademarks

Brazil’s industrial property law took effect in May 1997. The law improves most aspects of Brazil's
industrial property regime, providing patent protection for pharmaceutical products and processes,
agrochemical products and other inventions. However, some problems remain, such as the TRIPS-
inconsistent provision that prohibits importation as a means of satisfying the requirement that the patent
be “worked” in that country. The Government of Brazil reportedly is planning to submit a bill to the
Congressin early 1999 that would bring the data confidentiality provisions of the industrial property law
inlinewith TRIPs.

"Pipeling” protection is provided for inventions not previoudy patentablein Brazil because of limitations
on patentable subject matter (e.g., pharmaceutical and agrochemical products) if these inventions were
patented in another country and not marketed in Brazil. While Brazil's patent office, the Nationa Institute
for Industrial Property (INPI), has attempted to addressits enormous backlog of both pipeline and regular
patent applications, the resources and support necessary to effectively and consistently manage patent
processing have been lacking. The Brazilian Government, however, has begun to computerize the patent
and trademark offices.

Thenew industria property law a so added provisionsfor the protection of "well-known" trademarks, but
containsalong list of categoriesof marksthat arenot registrable. TheU.S. industry hasexpressed concern
with the continued high level of counterfeiting in Brazil.

A law on protection of layout designsof integrated circulits, introduced in April 1996, hasnot been enacted.
The Government of Brazil reportedly intends to submit new legidation on integrated circuits in order to
meet Brazil’s TRIPs obligationsin atimely manner.

Copyrights

A copyright bill that included amendmentsto bring Brazil into compliance with the Berne Convention and
TRIPs was signed by President Cardoso in February 1998. A software law was signed by President
Cardoso that same month, thus protecting computer programs as “literary works,” increasing the term of
protection to 50 years, and making softwareinfringement afiscal, aswell asanintellectual property, crime.

Copyright enforcement in Brazil isuneven. TheU.S. industry reportsthat itsannual lossesfrom copyright
piracy in Brazil are over $821 million, the largest amount of losses due to copyright piracy in the
hemisphere. Problems have been particularly acute with respect to sound recordings and video cassettes,
and virtually al audio cassettes sold are pirated copies. Brazil accounts for over half of the sales market
for sound recordings in Latin America. Vigorous industry anti-piracy campaigns have had a positive
impact. However, 1998 resulted in many prosecutions but few convictions of intellectual property rights
violators. While the number of judicial anti-piracy actions, seizures of CD’sand indictments were all up
in 1998 over the previousyear, the sound recording industry estimatesthat the piracy ratefor CD’ sin 1998
increased to a startling 30 percent.
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Much pirated material continues to enter Brazil from across the border in Paraguay. Although effortsto
patrol the border and ports have improved somewhat, these efforts have been inconsistent. The federa
government has not given police thetools or thetraining to effectively enforcethe law. Further, the penal
code should be amended to provide higher fines that create atrue deterrent to infringement, increase the
effectivenessof the criminal enforcement system and decreasedelaysinthejudicia process. Thegeneraly
inefficient nature of the courts and judicial system have complicated the enforcement of intellectual
property rights.

SERVICES BARRIERS

Brazil isoverduein providing to the World Trade Organization an acceptance of the Fifth Protocol to the
General Agreement on Tradein Services, whichisnecessary to bringitscommitmentsonfinancial services
into effect..

U.S. service exports to Brazil are impeded by restrictive investment laws, lack of transparency in
administrative procedures, legal and administrative restrictions on remittances and arbitrary application
of regulations. Service trade opportunities in some sectors have been affected by limitations on foreign
capital participation.

Telecommunications

Brazil'stelecommunications sector has undergone significant liberalization in the past few years, although
some limits remain on the level of foreign ownership. For example, the 1996 law opening cellular
telephone serviceto foreign operatorsrequires Brazilian majority ownership (51 percent) of any company
or consortium providing telecommunications services in Brazil. The state-owned telephone system
(Telebras) was sold in July 1998, with significant foreign participation. This privatization has presented
regulatory challenges. ANATEL, theindependent regulator, isin the process of developing anew quality
certification program.

In addition, Brazil plansto limit competition with Embratel, the long distance and international carrier to
aduopoly arrangement until December 2001, and Brazil does not require interconnection at cost-oriented
rates. Interconnection with the incumbent carrier is allowed only at the local switch.

Inthe WTO negotiations on basi ¢ telecommunications services Brazil made commitments on most basic
telecommunications services and committed to remove foreign investment restrictions on cellular and
satellite servicesby July 20, 1999. Brazil isoverduein providing to the WTO an acceptance of the Fourth
Protocol to the General Agreement on Tradein Services, which is necessary to bring these commitments
on basic telecommuni cations servicesinto effect.

Brazil maintains an array of practices designed to favor public procurement of domestic over imported
telecommunications equipment, including a system of preferences and a tax program that subsidizes
domestic products. Asthe telecommunications services sector becomes more competitive under Brazil's
new telecommunications law, it is unclear whether discriminatory equipment procurement practices will
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remain viable, insofar as such polices disadvantage public sector entities by imposing higher equipment
costs upon them than private sector service providers.

Maritime

The 1996 cabotagelaw limitsforeign participation in cabotageto countrieswhich havereciprocal cabotage
arrangements with Brazil, such asthe United States. 1n other cases, cabotage services are limited almost
exclusively to Brazilian companies, athough foreign-made ships may be rented or chartered on alimited
basis. Foreign companies or crews may operate only with prior approval of the Brazilian authorities.
Actionstaken by Brazil inlate 1998 called into question Brazilian observance of the U.S.-Brazil Bilateral
Maritime Agreement, signed by the Brazilian Government, but never ratified. Inresponseto theseactions,
the U.S. Government has lifted its exemption of tonnage tax and lighthouse money for Brazilian ships.
Both sides are expected to review the bilateral agreement in 1999.

Technical Services

Brazil hasarequirement that 100 percent of all filmsand television be printed locally. Importation of color
prints for the theatrical and television marketsis prohibited. The limited number of printing laboratories
in Brazil has made this requirement particularly onerous. A theatrical screen quotafor local films was
increased from 35 to 49 days per caendar year in December 1997.

In addition, Brazil does not alow the use of el ectronically produced air waybills, preventing use of certain
kinds of software for express shipments and dowing the customs processing of critical “just-in-time’
shipments.

Insurance

Brazil is South Americaslargest potential insurance market, and premiums have grown rapidly in recent
years. 1n 1996, Brazil eliminated the distinction between foreign and domestic capital in this

sector and a number of mgjor U.S. firms have since entered the market, mainly via joint ventures with
established companies. Brazil maintainsastate-owned reinsurance monopoly, the 50 percent government-
owned Brazil Reinsurance Ingtitute (IRB). While a 1996 constitutional reform ostensibly eliminated this
monopoly requirement, private reinsurers are precluded from operating in Brazil until implementing
regulations have been completed. These regulations have been pending for three years. This practice
effectively raises costs for both domestic and foreign insurers. The Brazilian Government has announced
plansto privatize|RB in 1999 and madeaWTO commitment in thefinancia servicesnegotiationsto alow
foreign market access for reinsurance within two years of passage of implementing regulations in the
sector. Inaddition, the Government of Brazil restrictsimport insuranceto Brazilian firmsby denying U.S.
marine cargo insurersthe opportunity to competefor businessand requires state companiesdoing business
with insurance brokerage firms to use 100 percent Brazilian-owned brokerages.

INVESTMENT BARRIERS

Foreign Trade Barriers 27



Brazil

In addition to restrictions on services-related investments, various prohibitionslimit foreign investment in
internal transportation, public utilities, mediaand other "strategicindustries.” In other sectors, Brazil limits
foreign equity participations, imposes local content requirements, and links incentives to export
performance. For example, there are equity limitations, local content requirements, and incentive-based
performance regquirements in the computer and digital €lectronics sector. In the auto sector, local content
and incentive-based export performance requirements were introduced in 1995, but will expire in
December 1999. Brazil is currently engaged in negotiations with its MERCOSUL partnersto develop a
common MERCOSUL auto regime by that date.

Brazil's Congress passed congtitutional amendments permitting foreign majority participation in direct
mining operations, but actual changes will not occur until the 1995 constitutional amendments are
implemented through follow-up legidation. In August 1995, the government introduced ameasure which
permits foreign financial ingtitutions to open new branches or to increase their ownership participation in
Brazilian financial institutions. However, foreign ownership of land in rural areas and adjacent to national
borders remains prohibited under law number 6634. A 1997 law allowsfor the state-owned oil company,
Petrobras, to take a minority stake in oil ventures, something previoudly prohibited. Despite investment
restrictions, U.S. and other foreign firms have major investmentsin Brazil, with the U.S. investment stake
more than doubling from 1994 to 1998.
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INn 1998, the U.S. trade deficit with Bulgariawas $104 million, adecrease of $36 million from the 1996 deficit.
U.S. merchandise exportsto Bulgariawere $115 billion during 1998, an increase of $11 million from thelevel
of U.S. exports to Bulgariain 1997. Bulgaria was the United States' 106th largest export market in 1998.
U.S. imports from Bulgaria were $219 billion in 1998, up amost 28 percent from 1997.

The stock of U.S. foreign direct investment (FDI) in Bulgaria in 1997 was $22 million, an increase of 22
percent from the level of U.S. FDI in 1996.

Bulgaria experienced a severe economic and political crissin 1996 and early 1997. Thecrisis

was triggered by a banking panic and culminated in a brief period of hyperinflation early in 1997. In April
1997, aNew Union of Democratic Forces (UDF) government won pre-term parliamentary electionsand rapidly
reached agreement with the IMF and World Bank on a stabilization program. A currency board arrangement
linking the Bulgarian lev to the German mark was introduced in July 1997. The program quickly succeeded
in stabilizing the economy. The triple digit inflation of 1996 and early 1997 has given way to an officia
consumer priceincrease of 1 percent in 1998. Following declinesin GDPinboth 1996 and 1997, the economy
grew by an estimated 4.5 percent in 1998. The government also succeeded in producing a balanced budget in
1998.

In September 1998, the | M F approved athree-year Extended Fund Facility (EFF) which providescreditsworth
about $864 million in support of the government's economic reform program. The government is seeking
equiva ent financing from the world bank, the European Union, and other donors. The World Bank disbursed
aFinancia and Enterprise Sector Adjustment Loan (FESAL) of $100 million in March 1998.

The government iscommitted to abroad program of structural reforms, including privatization of state-owned
enterprises (SOES), and reforms of the social safety net and in the financial sector. Privatization proceedsin
the first 11 months of 1998 amounted to USD 465 million, down from USD 572 million in 1997. The state
plans to sell stakes in the monopoly telecommunications company (BTK), a large tobacco producer
(Bulgartabak), the nationa airline (Balkan), and many other firms.

IMPORT POLICIES

The U.S.-Bulgaria bilateral trade agreement, in place since 1991, provides mutual Most-Favored-Nation
(MFEN) status. Bulgaria"graduated” from Jackson-Vanik requirements and was accorded
Unconditional MFN treatment by the United States in 1996.

In January 1999, average Bulgarian import tariffswere reduced significantly and a5 percent import surcharge
was eliminated ahead of schedule. However, tariffs in areas of concern to U.S. exporters - including
agricultural goods and inputs and distilled spirits - are still relatively high. In December 1998, the Bulgarian
Parliament revoked exemption from VAT and customs duties for capital contributionsin kind valued at over
$100,000. In the past, some U.S. investors had reported that high import tariffs on products needed for the
operation of their establishments in Bulgaria served as a significant barrier to investment.
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Bulgaria's Association Agreement with the European Union phases out tariffs between Bulgaria and the EU
while U.S. exporters still face duties. This has created a competitive disadvantage for some U.S. exporters.
For example, duty on soda ash from the EU will be phased out by 2002, while a40 percent tariff on sodaash
importsfrom the United States and other countrieswill be maintained. Lost U.S. sodaash exports could reach
USD 5 to 25 million by 2002. The EU Association Agreement also improved reciprocal market access to
certain farm products. In July 1998, Bulgariajoined the Central European Free Trade Area (CEFTA). Over
the next three years, tariffs on 80 percent of industrial goods traded between CEFTA countries will be
eliminated. In addition, afree trade agreement with Turkey took effect in January 1999.

Import licenses are required for alimited list of goodsincluding arms, radioactive e ements, rare and precious
metals and stones, certain pharmaceutical products and pesticides. Bulgaria uses the single customs
administrative document used by European Community members. Nonetheless, customs regulations and
policies are sometimes reported to be cumbersome, arbitrary, and inconsistent. Problems cited by U.S.
multinational corporations include excessive documentation requirements, ow processing of shipments and
corruption.

Asin other countries aspiring to membership in the European Union, Bulgaria's 1998 radio and television law
requiresa”predominant portion™ of certain programming to be drawn from European-produced worksand sets
guotas for Bulgarian works within that predominant portion. However, this requirement will only apply
"whenever practicable" Thelaw also requiresforeign television entities transmitting programsin Bulgariato
havealocal subsidiary or agent, and prohibits broadcastersfrom enteringinto barter agreementswithtelevision
program suppliers.

Bulgaria acceded to the World Trade Organization in December 1996.
GOVERNMENT PROCUREMENT

Bulgariaadopted a public procurement law in 1997 in accordance with its commitment to accede to theWTO
agreement on government procurement. Bulgariais also an observer to the WTO committee on government
procurement. Under the law, bidders may appeal against violations of the applicable procedures. Generd
government supervision of compliance with the procurement law is exercised by the national audit chamber.
However, bidders still complain that tendering processes are frequently subject to irregularities, fueling
speculation on corruption in government procurement.

LACK OF INTELLECTUAL PROPERTY PROTECTION

Bulgarian intellectua property legidation is generally adequate, with modern patent and copyright laws and
crimina penalties for copyright infringement. In January 1999, the Bulgarian Government approved
amendments to the copyright law, aimed at harmonizing the legal regime with that of the European Union, as
well as hills governing protection of trademarks and geographic designations, industrial designs and the
topology of integrated circuits. These amendments have not yet been reviewed by parliament. A law for the
protection of new types of plants and animal breeds was adopted in September 1996.
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Until recently, Bulgariawas the largest source of CD and CD-ROM. piracy in Europe and one of the world's
leading exporters of pirated goods. For thisreason, Bulgariawas placed on the Special 301 Priority Watch List
inJanuary 1998. In 1998, intellectua property rightsenforcement improved considerably with theintroduction
of aCD production licensing system. All CD production facilitieswereinitially closed down and those which
received licenses are subject to 24-hour surveillance. Bulgariastitle verification decree was aso amended to
require CD manufacturers to present an agreement with the author or collecting society before starting
production and to improve coordination between the ministry of culture and Bulgarian law enforcement
authorities. In recognition of the Bulgarian Government's effortsin curbing piracy during 1998, Bulgariawas
moved to the watch list in November 1998. Nonetheless, gaps in the title verification system, lack of
prosecution of producers and distributors, and customs enforcement continue to be causes of concern.

U.S. industriesreport that lack of effectivejudicia remediesfor infringement of intellectual property rightsas
abarrier to their investment in Bulgaria. Companies citeillegal use of trademarks and trade dress as barriers
to the Bulgarian market. Pharmaceuticals manufacturers report slow and ineffective enforcement of patent
rights for their products.

Whileaudiovisua piracy in Bulgariais considerable, enforcement and thelegal regime, including anew media
law and amendments to the title verification decree described above, improved in 1998. While an estimated
80 percent of films transmitted on cable television and 40 percent of those broadcast by private television
stations were unauthorized early in 1998, broadcast piracy dropped dramatically as enforcement activity
increased later in the year. Sales of pirated videocassettes have declined in recent years, but still account for
approximately 40 percent of the market, according to industry sources.

In December 1998, the Minister of State Administration signed an agreement with Microsoft which commits
the Bulgarian Government to license all company products. 1nturn, Microsoft will reinvest alarge portion of
its royalties in training civil servants, teachers, and students and in technology transfer. The minister
announced that similar contracts would be signed with other information technology firmsin 1999.

INVESTMENT BARRIERS

In September 1992, the United States and Bulgariasigned abilateral investment treaty which wasimplemented
in1994. The United Statesisthethird-largest foreign investor in Bulgaria, and wasthe largest source of direct
foreign investment during 1998.

Foreign investment in state-owned enterprises has been hampered by a number of factors, including
non-transparent bidding requirements and procedures and preferences for management-employee buyouts for
smaller firms. U.S. companies also report non-transparent regulations, a high and arbitrarily enforces tax
burden, and crime as impediments to investment. The 1995 concessions law has been criticized for
complicating investments in a range of sectors, including mining, oil and gas exploration, pipelines and
telecommunications.

The Bulgarian Government has taken some steps to improve the investment climate, including enactment of
aforeign investment law crafted with input from multinational companies and recent reductionsin corporate
profits and value-added taxes. The government aims to replace existing tax preferences for foreign investors
with anew set of incentives which would be available to both domestic and foreign investors.
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CAMEROON

In 1998, the U.S. trade surplus with Cameroon was $22 million, a decrease of $43 million from the 1996
surplus. U.S. merchandise exportsto Cameroon were $75 billion during 1998, adecrease of $47 million from
thelevel of U.S. exportsto Cameroonin 1997. Cameroon wasthe United States' 120th largest export market
in1998. U.S. importsfrom Cameroon were $53 billionin 1998, down 4 percent from 1997. The stock of U.S.
foreign direct investment (FDI) in Cameroon in 1997 was $218 million, an increase of 20 percent from the
level of U.S. FDI in 1996.

IMPORT POLICIES

Cameroon has been operating under the Central African Customs Union regional reform program since 1994.
The program has been expanded to include anew customs code and an amendment to theinvestment code. The
new code eliminates most quantitative restrictions on externa trade and simplifies customs assessments. The
generaized preferential tariff was eliminated completely for goods being shipped to UDEAC/CEMAC
countries on January 1, 1998. Starting in 1999, only the value added tax will be collected on intra-regional
goods. On January 1, 1999, Cameroon converted its business taxation system from aturnover tax (TCA) to
amodern value added tax (TVA) at aflat rate of 18.7 percent. The government moved to intensify customs
revenue collection efforts by granting a monopoly to a private Swiss company (SGS) to assess and collect
customs duties.

Customs valuation

Customs taxes in Cameroon are levied on the cif value of imported goods. The prevailing practice, however,
is to value the goods at the list price of the goods in the country of origin and include the cost of freight to
Douala (the principal port of the country).

Import licensing

Import licensing has been smplified. A prospective importer is now only required to have a so-called
"Agreement.” The"Agreement" isatwo-year renewable import license that covers any item an importer may
choose. Specia permits are granted to those who import items for personal use. Contractors importing
equipment and supplies relating to public contracts can obtain a tax-free

exception from the Ministry of Economy and Finance.

Documentation Requirements

Cameroon requires a commercia invoice and a bill of lading for al goods entering the country. Shipping
marks and numbers must match exactly those on the invoices and the goods. Three copies of theinvoice are
necessary for surface shipments while four copies are necessary for air shipments. The importer must also
present an import license, permit, or exemption where required.  Documentation on bank transactions is
required only if the value of the imported goods is over two million CFA francs. A pre-shipment inspection
certificate, called the hill of clean findings, must aso be obtained from SGS for shipments over this amount.
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Certificates of non-infestation are required for certain imports. SGS may inspect the quality of any goods
shipped into the country.

GOVERNMENT PROCUREMENT

Government procurement is administered by the Public Works Directorate. Cameroonian companies are
granted preferential price margins and other preferences on al government procurement and devel opment
projects. Because of Cameroon's low credit rating, governmental direct purchases are now made through
domestic middlemen who require cash up-front on behalf of their foreign correspondents.

EXPORT SUBSIDIES

Coffee and cocoa exports must obtain a quality grade certification from the Coffee and Cocoa Board prior to
export. Export licenses are aso required for "strategic” products such as gold and diamonds and for
ecologically sensitiveitems(i.e., governed by the CI TES convention) such asliveanimals, birdsand medicinal
plants. In January 1998, the government removed petroleum and hydrocarbons from the list of sensitive
products subjected to prior price assessment procedures. No known export subsidies are currently available.
In the past, heavy export taxes have penalized exports of agricultural products.

LACK OF INTELLECTUAL PROPERTY PROTECTION

Cameroon is the headquarters for the 14-nation West African Intellectual Property Organization (OAPI).
OAPI isamember of the World Intellectual Property Rights Organization (WIPO). OAPI offersregistration
for patents and trademarks. Patents in Cameroon are initially good for forty years, and subsequently
renewable every five yearsif the patent was used in an OAPI member country at least once.

Compulsory licensingalsoexists. Trademarksinitially last for 20 years, with renewa possible every tenyears
thereafter. Trademark enforcement is weak due to the small size of the domestic market and the cost of
enforcement.

SERVICES BARRIERS

At the opening of the Uruguay round negotiations, Cameroon presented conditional offers on market access
for services. Cameroon made a commitment on non-application of limitations relative to market access and
national treatment relating to maintenance and tourism. However, later in 1994, Cameroon eliminated most
restrictionson external trade. Exceptionsare now only placed on so-called "strategic” goods and services such
as water eectricity, public transportation (road and rail), and telecommunications.

A new law governing telecommunicationsin Cameroon has recently been adopted. Thislaw providesthat the
regulation, control and oversight of the telecommunications sector will be the responsibility of a
telecommunications board. The new law aso establishes a modern framework for the development of
Cameroon’ stelecommuni cations sector inthe context of liberaization, privatization and fair competition. One
private operator will be allowed aportion of the cellular market, while operation on thefixed network, currently
run by the state owned company Camtel, will soon be offered up to private interest. Cellular phone service,
launched in July 1993 to cover alimited geographical area, operates on the GSM 900 standard.
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Cameroon is one of the fourteen French-speaking African nations that ratified the CIMA treaty and adopted
acommon code. Thissupranational codeis supposed to regulate the insurance sector in al signatory states.
However, because of the poor state of the country’ sinsurance sector, Cameroon may well invoke an exception
for this sector at some future time.

Cameroon's banking system is controlled by the Banque des Etats de I'Afrique Centrale (BEAC), acommon
central bank a so serving thefive other member countriesof the Central Africasubregion. Thebanking system
is made up of nine operating banks. Despite undergoing a prolonged decade of restructuring, many of these
are still fragile. The banks' contribution to the reviving economy has been margina in recent years as al of
the banks are only willing to finance short term operations. With one exception, commercial banks remain
undercapitalized and none meets al of the prudent criteria set forth by the regional central bank (BEAC).

Infrastructure for distribution of goodsis not fully devel oped, but permits limited accessto al ten provinces.
Themajor port in CameroonisDouda. Thereisarelatively well devel oped rail system and threeinternational
airports, along with 50 small airports/airstrips. In order to conform with further WTO open access criteria,
in December 1997, the government liberalized the auxiliary maritime and ports authority services, to include
maritime transportation of Cameroonian exports and imports.

INVESTMENT BARRIERS

Cameroon has undertaken a serious effort to attract foreign investment, and itslegal regime containsthe basic
elements needed to provide an open investment climate. Nonetheless, an arbitrary application of government
controlsand alegal system prone to corruption and favoritism has hindered the investment environment. The
Cameroon investment code is currently pending revision to ensure greater transparency.

ELECTRONIC COMMERCE

Internet accessisin itsinfancy in Cameroon, and therefore legidation for this sector has yet to be devel oped.
Currently, no special restrictions have been imposed.

OTHER BARRIERS
Agent and Distributor Rules

Agents and distributors must register with the government and contracts must be notarized and published in
the local press.

Procedural and Financial Irregularities

The flawed judicia system is amajor obstacle to development of Cameroon’s economy and society. The
judiciary is often arbitrary, and persons accused of corruption by the local press are seldom called to account
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beforethe courts. If they are called, personsoften find it easier and cheaper to bribe ajudge than pay alawyer
towinthecase. Under the current judicial system, local and foreigninvestors, including some U.S. firms, have
foundit complicated and costly to enforce contract rights, protect property rights, afair and expeditioushearing
before the courts or defend themselves againgt frivolous lawsuits.  However, the recently implemented
“QOrganization for theHarmonization of BusinessLaw in Africa’ (Organisation Pour L'Harmonisation du Droit
des Affaires en Afrique, or OHADA) treaty offers some hope for reform of the judiciary.
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Canada continues to be the United States foremost export market and single largest trading and investment
partner. In 1998, the U.S. trade deficit with Canada was $20.7 hbillion, a decrease of $2.8 billion from the
1997 deficit. U.S. merchandise exportsto Canada were $154.2 billion during 1998, anincrease of $4.0 billion
from the level of U.S. exports to Canada in 1997. Canada wasthe United States' largest export market in
1998. U.S. imports from Canada were $175.0 billion in 1998, up 4 percent from 1997.

The United States continuesto be by far the largest foreign direct investor in Canada. At theend of 1997, the
stock of U.S. foreign direct investment was an estimated $100 billion. U.S. investment in Canada, which is
amajor contributor to the U.S. non-merchandise trade surpluswith Canada, isconcentrated in manufacturing,
natural resources and financial sectors.

A Trading Relationship Based on Free Trade

On January 1, 1994, the entry into force of the North American Free Trade Agreement (NAFTA) superseded
the U.S.-Canada Free Trade Agreement (CFTA) and expanded the free trade areato Mexico. The NAFTA
extended the CFTA to important sectors such astrade in services, investment, and government procurement.
The bilateral phase-out of tariffs between Canada and the United States outlined in the CFTA and now the
NAFTA was completed on January 1, 1998, except for certain supply managed productsin Canadaand dairy,
sugar, peanuts and cotton in the United States. However, some non-tariff barriers remain at both the federal
and provincial levels, impeding access to the Canadian market for U.S. goods and services.

Also, liberalization of cross-border trade has drawn increased attention within Canadato certainlong-standing
barriers to trade in goods and services among Canadian provinces, notably those affecting government
procurement and professional services. While provincial governments reached an agreement in 1994 to work
toward the removal of these barriers between them, there has been little further progressin these areas, which
isindicative of the difficulties in obtaining the elimination of barriers at the provincial level.

IMPORT POLICIES
Supply Managed Products

Canadaclosdly restrictsimportsof certain " supply-managed" agricultural productswhose domestic production
islimited by quota (dairy products, eggs and poultry), severely limiting the ability of U.S. producersto export
to Canada.

Aspart of itsimplementation of the World Trade Organization (WTO) Agreementsin 1995, Canadareplaced
itsimport quotas on these commoditieswith tariff rate quotas (TRQs). Under the TRQ system, small amounts
of imports can enter at arelatively low rate of duty, but imports above those limits are subject to prohibitively
high duties ranging up to 300 percent.

Despite its Uruguay Round commitments, Canada does not alow access for commercia fluid milk imports.
Canada's system of specia milk classes also alows processors to purchase milk at prices that are below the
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comparatively high domestic milk pricesin Canada. Without milk at such discounted prices, Canada s dairy
product exports would be uncompetitive.. Canada viewed the creation of such special classes of milk as an
acceptable method to maintain Canadian dairy exports, without the use of producer levies.

In October 1997, the United States requested consultations under GATT Avrticle 22 pertaining to Canada's
compliance with its WTO obligations to limit dairy export subsidies and to provide access in the form of a
TRQ for itsfluid milk market. In December 1997, New Zealand & so requested consultations with Canada on
the same matter, excluding the TRQ issue. A panel was established in March 1998, and issued itsfinal report
inMarch 1999. Thepanel found that Canada s milk system constitutes an export subsidy within the meaning
of the WTO Agreement on Agriculture because of the significant involvement of government authoritiesin the
provision of milk inputsto dairy product exporters at prices substantialy below the levels otherwise available
inCanada. The panel also found that the restrictions that Canada placed on the scope of access under itstariff
rate quotafor milk wereinconsistent with its obligationsunder the GATT 1994. The panel recommended that
Canada take action to conform both of the relevant measures to its WTO obligations.

Horticultural Import Restrictions

Canadian regul ations prohibit consignment sal es of imported fresh fruitsand vegetableswithout aprearranged
buyer. Other restrictions prohibit bulk produce imports without a special ministerial waiver from Canadian
packaging regulations. Canadaimposes extensive requirementson U.S. exports of seed potatoesinto Canada.
U.S. seed potatoes must meet complicated and unnecessary testing requirements.

Other Products

The Province of Quebec continues to apply coloring restrictions on dairy margarine. In addition, provincia
marketing restrictions to butter/margarine blends or imitation dairy products have served as a limitation and
in certain cases, prohibition to the sales of these products into many provinces.

Restrictions on U.S. Grain Exports

U.S. access to the Canadian grain market has been limited duein part to Canadian varietal controls. Canada
requires that each variety of grain be registered and be visually distinguishable. Because U.S. varieties may
not be visually distinct, they are not registered in Canada, resulting in top quality wheat being sold in Canada
as “feed” wheat at sharp discounts to the Canadian varieties.

Canadian Wheat Board

The Canadian Whesat Board (CWB) has exclusive authority to market western Canadian wheat, durum wheat,
and barley for export. It aso controls milling whesat and malting barley sales domestically. The United States
has been working to have the export activities of state trading enterprises, such asthe CWB, addressed in the
WTO Working Party on State Trading Practices on Agriculture.

In October 1998, the GAO released a study on the CWB which concludes that little information on CWB
contractsispublicly available. TheU.S. grainindustry has expressed concern that alack of pricetransparency
makes it difficult to determine whether the CWB is operating within its international obligations.
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Under the December 1998 Record of Understanding, the United States and Canada agreed to at least quarterly
consultations on Canada’ s grain exports to the United States. In addition, , the United States has established
a specid inter-agency group to monitor Canadian wheat imports and implmentaton of the December 4, 1998
Record of Understanding on agricultural trade in an effort to ensure that the Canadian Wheat Board is not
pricing grain unfairly into the U.S. market.

EXPORT SUBSIDIES

The Canadian Egg Marketing Agency (CEMA) maintainsan export subsidy for processed egg products. Under
that regime, the domestic Canadian price for shell eggsis maintained at alevel substantialy above the world
price. At the same time, producers are assessed a levy on al eggs sold and a portion of the levy is used to
subsidize the exports of eggs. This practice artificialy increases Canadian exports of egg products.
Provincial governmentsin Canadaarebelieved to provideavariety of aidsthat support production and exports.
Many of these mechanisms are not reported by Canadain itsWTO notifications. For instance, producersand
processors may benefit from credit assistance programs and preferential energy supply policies.

BARRIERS TO NON-AGRICULTURAL GOODS
Restrictions on U.S. Publications

In March, 1996, USTR initiated a Section 301 investigation and requested consultations with the
Government of Canada to address certain discriminatory practices used by the Government of Canada to
unfairly protect Canada's domestic magazine industry. Subsequently, USTR requested that a WTO panel be
formed to consider Canadian measures prohibiting or restricting theimportation into Canadaof "split-run” and
other imported magazines, including a ban on imports of magazines with advertising directed at Canadians,
aspecial excise tax on "split-run” magazines, and discriminatory posta rates on imported magazines.

WTO panel findings, as amended by the WTO Appellate Body, supported all U.S. claims. The panel
recommended that Canada bring its practices into conformity with its WTO obligations. The parties agreed
on a 15-month time frame (from July 30, 1997) for Canada to implement the panel recommendations. In
October 1998, Canada tabled legidation which will have effects similar to the previous measures, by making
it acriminal offense for foreign publishers to supply advertising services directed at the Canadian market to
Canadian advertisers. Asof March1999, this legidation was still before Parliament, athough it has passed
the lower Chamber.

Barriers to Film Exports

Film classification, for the purpose of theatrical and home video distribution in Canada, iswithin the exclusive
jurisdiction of the provinces. There are presently seven different provincial classification boards to which
member companies must submit product destined for theatrical release, five of which also classify product
intended for home video distribution. The Province of Quebec requires that all video product bear a
government issue classification sticker. U.S. exports are burdened by this added regulatory requirement
resulting in fewer titles being made available. The lack of a national system and the negative precedent
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established by the Quebec stickering procedures, continues to create significant consumer confusion and
administrative expense resulting in fewer U.S. exports.

LACK OF INTELLECTUAL PROPERTY PROTECTION

On April 25, 1997, Royal Assent was given to Bill C-32, legidation containing extensive amendments to
Canada's Copyright Act. Bill C-32 wasintended to further modernize Canadian copyright law and harmonize
it with certain international copyright conventions.

The United States has expressed concerns to Canada because Bill C-32 potentially denies U.S. copyright
holders certain broadcast rights and blank tape levy payments. These paymentstechnically are supposed to be
collected and distributed to Canadian copyright holders and to other copyright holderswho are members of the
Rome Convention. Under Bill C-32's provisions affecting "neighboring rights' and recording media, U.S.
performers and producers will be denied proceeds, which is adenia of national treatment to U.S. copyright
holders. The USTR announced on April 30, 1997, that due to these provisions, Canada was placed on the
Specia 301 Watch List, where it remained as of early 1999.

On September 1, 1997 the neighboring rights sections of the legidation were promulgated, and on January 1,
1999 therecorded mediasectionswere promulgated. However, Canadahasyet to determinethe size of thelevy
payments for either section, and while both are legally in effect, neither neighboring rights fees nor recorded
medialevies have been implemented. The two governments are exploring mechanisms that would grant U.S.
copyright holdersequal trestment. USTR remains concerned by Canada's denial of national treatment of U.S.
companies and artists, and will continue to monitor Canada's implementation of the law.

Concerns are increasing over continued cable and satellite signal piracy and we seek intensified efforts by the
Government of Canada to aggressively enforce its anti-piracy laws.

Inthefield of patents, Canada has yet to correct its failure to grant a TRIPs-consistent term of protection for
pharmaceutical products, which were under patent as of the date Canadal sWTO/TRIPs obligations cameinto
force.

SERVICES BARRIERS
Broadcasting

The Broadcasting Act lists among its objectives, "to safeguard, enrich and strengthen the cultural, political,
social and economic fabric of Canada” The federal broadcasting regulator, the Canadian Radio-Television
and Telecommunications Commission (CRTC), ischarged withimplementing thispolicy. The CRTC requires
that Canadian broadcasts make up 60 percent of television broadcast time -- 50 percent during prime time
hours (6 p.m. to midnight). It also requires that 35 percent of musical selections broadcast on radio should
qualify as"Canadian" under a Canadian Government-determined points system.

Under previous CRTC policy, in cases where a Canadian service was licensed in aformat competitive with
that of an authorized non-Canadian service, the Commission could drop the non-Canadian service, if the new
Canadian applicant requested it to do so. Thispolicy led to one "de-listing” in 1995, and deterred potential
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new entrants from attempting to enter the Canadian market. In July 1997, the CRTC announced that it would
no longer be "disposed” to take such actions. Nonetheless, Canadian licensees may still appeal the listing of
competitive non-Canadian services. Also, the CRTC will consider the removal of existing non-Canadian
services from the list if they change format so asto compete with a Canadian pay or specialty service.

The Broadcasting Act requires Canadian cable television providers to carry a mgjority of Canadian signals
and services -- although service packages which are not "programming" may consist entirely of non-Canadian
material. Also, U.S.-originated signalson non-basic pay television must be selected from a CRTC-approved
list, from which U.S.-based services which are deemed to be competitive with already-licensed Canadian
services are excluded.

Direct-to-Home Satellite Broadcasting

On December 20, 1995, the CRTC issued two national direct-to-home (DTH) satellite TV licenses, one of
which went to U.S.-associated Power Direct TV. However, Power Direct TV has since abandoned its plans
to launch a Canadian service because of technologica issues, some of which were associated with CRTC
regulations.

Simultaneoudly with the licensing of the two DTH systems, a number of DTH pay-per-view (PPV) services
werealso licensed. The DTH licenses specify that the only PPV servicesthetwo DTH licensees may offer are
those services licensed by the CRTC. The PPV licenses are further conditioned in two significant respects.

First, it isa condition of license that feature film rights must be acquired from Canadian distributors except
wherethefilmisoffered by aforeign distributor who ownsworldwide rights or who has provided not lessthan
half of the cost of producing the film. The U.S. Government and the U.S. industry are concerned that this
condition of license, in effect, gives Canadian companies monopoly distribution rights with respect to certain
films.

Second, it isacondition of licensethat 100 percent of revenues earned from the exhibition of Canadian feature
films be paid to the producer/distributor. However, revenues earned from the exhibition of all non-Canadian
feature films offered on English language services must be split, on atitle by title basis, one-third to the DTH
service, one-third to the programming undertaking, and one-third to the producer/distributor. U.S. industry
sources believe that the likely effect of this restriction will be to restrain competition.

The Canadian Motion Picture Distributors Association and a number of U.S.-based studios appeaed the
licensing conditionsto the Canadian Federal Court of Appeal on January 26, 1996, and to the Canadian federal
Cabinet on February 2, 1996. On March 19, 1996, the Cabinet rejected the appeal, apparently deciding that
the matter would best be dealt with by the courts. On June 26, 1996, the Federa Court of Appeal also ruled
against the appeal.

Canada also imposes specific and extensive content requirements on television and cable broadcasting. DTH
broadcasts must contain a preponderance (more than 50 percent) of Canadian content. For some specialty
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serviceslike pay audio services, the applicable percentage of Canadian content issubject to change. USTR will
continue to closely monitor the effect of these policies on U.S. commercia interests.

Basic Telecommunications Services

Canada's recent liberalization of telecommunications opened both long-distance and local telephone services
to competition. Canada's TelecommunicationsAct allowsthefederal regulator, the Canadian Radio-Television
and Telecommunications Commission (CRTC), to "forbear” from regulating competitive segments of the
industry, and exemptsresellersfrom regulation. Theuseof pay tel ephonesto provide serviceson aresalebasis
is not permitted. Some U.S.-based entrants have expressed concern that "forbearance” is being applied
prematurely, which may allow incumbent firms to engage in anti-competitive behavior.

Under thetermsof the WTO Agreement on Basi ¢ Telecommunications Services, Canada'scommitmentspermit
foreign firmsto provide local, long-distance, and international services through any means of technology, on
afacilitiesor resalebasis. However, Canadaretained a46.7 percent limit on foreign ownership for all services
except fixed satellite services and submarine cables. Canada also retained a requirement for "Canadian
control" of basic telecom facilities (at least 80 percent of the members of a board of directors must be
Canadian citizens), and a routing restriction to promote the use of Canadian facilities.

In September 1998, Canadaeliminated third country routing restrictionsfor international traffic routed to and
from Canadathrough the United States. Teleglobe Inc. isno longer the sole overseasfacilities-based provider
as of January 1, 1999, and licenses to land submarine cables are no longer limited. Telesat Canada will
relinquish its monopoly control of fixed satellite space segment facilities used to provide national and
U.S.-Canada telecommunications services on March 1, 2000.

The 1976 tax provision denying Canadian enterprisestax deductionsfor the cost of advertising inforeign print
and broadcast media, aimed primarily at U.S. border television stations, remainsin effect. U.S. legidation
enacted in 1984 to mirror the Canadian measure also remains in force.

Banking and Insurance

The banking industry in Canada is governed by the Federal Bank Act, which is currently undergoing review
and reform by the Government of Canada. At present, aforeign bank wishing to conduct businessin Canada
must establish asubsidiary (aSchedule |1 bank) under Canadian law. However, as part of the WTO Financial
Services Agreement signed in December 1997 (which Canada has introduced legidation to ratify), Canada
agreed to permit foreign branch banking by July 1999. Legidation to put thisinto effect was delayed pending
the completion of areport by afederal Task Force on the Future of the Canadian Financia Services Sector.
This report, issued on September 14, 1998, recommended that foreign branch banking be permitted.

Thegovernment hassince stated that it supports|liberalization of the banking sector and enhancing competition
because it is in the public interest. Canada undertook obligations to liberalize branching effective June 30,
1999. Changeswhich would allow foreign branch banking were introduced to Parliament in February 1999.
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Currently, U.S. insurance companies may enter Canadaas branches, but some provincesbar foreign companies
from buying provincially-chartered insurance companies. Following arecommendation by the 1998 Financia
Services Task Force, on November 30, 1998, |egidation was proposed in Parliament to allow demutualization
of large Canadian life insurance companies, which the government expects to passinto law during 1999.

Electric Power

Electric power generation and distribution in Canada has traditionally been dominated by provincia
government-owned monopoly utilities, severa of which export significant amounts of power (totaling about
US$1 billion annually) to the United Statesunder |ong-term contracts, but import only afraction of thisamount
on a short-term basis, mainly to satisfy peak demand loads.

Severa of the larger provinces (including Alberta and Ontario) are now planning to move toward fully
competitive electricity markets, including cross-border competition from U.S. firms. Some major utilities
(including B.C. Hydro) haveaready obtained wholesale power marketer licensesfromthe U.S. Federa Energy
Regulatory Commission, a condition of which is that they alow reciprocal open access to their distribution
grids for wholesale power. Meanwhile, U.S. utilities and power brokers have been obtaining export licenses
fromthe U.S. Department of Energy in anticipation of being ableto competein Canadian power markets. The
restructuring of electric power markets is expected to continue at a rapid pace, benefiting consumers and
industries in both countries.

INVESTMENT BARRIERS
General Entry Restrictions

Under the Investment Canada A ct and specific Canadian policiesin theenergy, publishing, telecommunications,
trangportation, film, music, broadcasting, and cable television sectors, Canada maintains laws and policies
which inhibit new or expanded foreign investment.

Investment Canada Act

Foreign investors must notify the Canadian Government within thirty days of making aninvestment in Canada.
The Investment Canada Act requires the federal government to review certain proposed foreign investments
in order to ensure "net benefit to Canada.” In 1998, for foreign investors from WTO member countries,
indirect acquisitions were not reviewable but direct acquisitions worth over $179 million (asset values, in
Canadian dollars) were reviewable unless specifically exempted. For acquisitions in uranium production,
financial or transportation services, or cultural businesses, direct acquisitions worth over C$5 million and
indirect acquisitions worth over C$50 million were reviewable.

In "cultural businesses," which include publishing, film, video, music and broadcasting, any directly or
indirectly acquired foreign investment may be reviewed, if the Cabinet so decidesand if theinvestor isnotified
within 21 days of the notification of investment. This regime effectively alows Canadian officials to impose
conditions on prospective foreign investments on a case-by-case basis.
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Publishing Policy

Prior to 1992, when ownership of afirm engaged in the publication, sale, or distribution of books, magazines,
periodicals, or newspapers in Canada passed to foreign investors as aresult of mergers and acquisitions of
foreign parent firms or "indirect acquisition,” Canada required divestiture of control to Canadian investors.
Since January 1992, Canadian book publishing and distribution firms that fall into foreign hands through
indirect acquisition need not be divested to Canadian control, but the foreign investor must negotiate specific
commitments to promote Canadian publishing. Foreign investors may directly acquire Canadian book firms
under limited circumstances. Also, since 1993, Canada treats the publication of any new magazine title by
foreign-owned firms as a new investment subject to review. Under current policy guidelines, approval for a
new magazine title would not be granted. The United Statesis monitoring the effect of these policieson U.S.
interests.

Film Industry Investment

Canadian policies prohibit foreign acquisitions of Canadian-owned film distribution firms and allow foreign
investors to establish new distribution firms only for proprietary products. Indirect or direct acquisition of a
foreign distribution firm operating in Canada is only allowed if the investor undertakes to reinvest a portion
of its Canadian earnings in a manner specified by the Canadian Government.

The Canadian Government is currently considering arange of possible policies to encourage more Canadian
film production. Simultaneoudly, its broadcasting regulator, the CRTC, is reviewing both the television
industry and the "new media’ industries. We are monitoring closing changesin this area.

Performance Requirements

Reviews by Investment Canada of prospective foreign investments involves an examination of the investor's
business plan. Approval of the investment creates alegal obligation on the part of the investor to fulfill the
business plan, which may include commitments in areas such as research and development or the promotion
of Canadian authors. NAFTA made progress toward ending the imposition of performance requirements on
U.S. investors, and on third country investorswhen U.S. trade interestswould be affected. The United States
will continue to pursue the elimination of investment restrictions, including performance requirements, both
bilaterally and multilaterally.

ELECTRONIC COMMERCE

There are currently few barriersto U.S.-based electronic commercein Canada. Inthe WTO context, Canada
has been supportive of a duty free cyberspace. Canada also hosted the October 1998 OECD electronic
commerce ministerial, contributing significantly to further progress on advancing barrier-free electronic
commerce. The conference articulated a "shared vision" for global electronic commerce which includes the
following elements: building trust for users and consumers; establishing ground rules which keep legal
frameworks transparent, consistent and predi ctable; enhancing infrastructure through effective competition in
telecommunications; and maximizing the benefits of the digital economy.
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Severa Canadian policy initiatives are underway in thisarea. Theseinclude a proposed new federa privacy
law (Bill C-54), and aCRTC review of "new media" which is expected to address the question of regulatory
jurisdiction over the Internet. The United States is monitoring the possible effects of theseinitiativeson U.S.
interests.

Foreign Trade Barriers 45



Canada

46

Foreign Trade Barriers



CHILE

The 1998 U.S. trade surplus with Chile reached $1.5 billion, a half billion decrease from 1997. U.S.
imports from Chile in 1998 totaled $2.5 billion, while U.S. exports to Chile in 1998 were $4.0 billion.
Chileisthe 28th largest export market of the United States. 1n 1997, U.S. foreign direct investment (FDI)
was $8 hillion.

IMPORT POLICIES

Chile has a generaly open trade regime. In January 1999, Chile's uniform ad valorem tariff decreased
from 11 percent to 10 percent for imports from all countries that have not already negotiated free trade
agreements with Santiago. The uniform tariff is set to decline by one percentage point per year until it
reaches six percent in 2003. Imports of used goods, however, are assessed a 16.5 percent tariff, while
computer productsenter Chileduty free. Virtualy all of Chile€'stariffsarebound at 25 percent ad valorem,
with the exception of tariffs for wheat, flour, vegetable oil, and sugar, which are bound at 31.5 percent.
Despite Chil€'s relatively progressive trade regime, some significant barriers still exist.

Chile maintains a complex price band system for certain agricultural productsthat keeps domestic prices
within a predetermined range. Due to low international wheat prices in 1998, the price band system led
to applied import duties as high as 45-50 percent, well above Chile's WTO bound rate of 31.5 percent.
In the case of wheat flour, the price band system serves to protect Chilean millers from low-priced
MERCOSUR flour imports.

Chilean law a so permits the government to impose minimum customs val ue requirements for imports of
agricultura products in response to low world prices. While Chile is not obligated to terminate this
program until the year 2000, when its transition period for implementation of the WTO Agreement on
Customs Valuation expires, it has not applied the law since 1995. In addition, the importation of used
automobilesis prohibited.

STANDARDS, TESTING, LABELING AND CERTIFICATION

Chilesstrict animal health and phytosanitary requirements prevent the entry of someimports. In addition,
announcement of proposed rule changes, notifications of proposals to other members via the WTO
Secretariat and opportunity for public comment often fail to precede the actual promulgation of new
requirements. Asaresult of efforts by the U.S. Government on sanitary and phytosanitary issues, Chile
has begun to open its market to sometradein horticultural products. Chile has granted approval for citrus,
table grapes, kiwis, apples, and pears from the U.S. West Coast. In addition, U.S. exports of fresh and
frozen poultry are effectively blocked from the Chilean market by a sanitary requirement that the United
States considers unjustified. The U.S. Government has protested this requirement to the Chilean
Government and has raised the issue in the WTO Sanitary and Phytosanitary Committee. According to
U.S. and Chilean industry sources, U.S. dry peas exported to Chile are subject to Chilean fumigation
requirements athough Canadian dry peasare not. U.S. beef exports have been affected by restrictiveand
rigid Chilean labeling and grading regulations. Chile does not permit U.S. beef in
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consumer cutsto enter the market without being graded to Chilean standards, which areincompatiblewith
the U.S. grading system. Because Chilean meat grades originate from carcass grades at the time of
slaughter, thisrequirement effectively blocksU.S.-produced beef from the market, although meat that will
undergo further processingisnot affected. The United Stateswill continueto press Chiletoimplement and
enforce WTO-consistent sanitary and phytosanitary requirements.

EXPORT SUBSIDIES

Chile employs anumber of export promotion measuresto help non-traditional exports, including through
the Chilean Government’ s active export promotion agency. In addition, the Chilean forestation subsidy
program was reinstated in 1998. Chile provides asimplified duty drawback program for non-traditional
exports which does not reflect actual duties paid on imported components. In general, Chile's export
promotion measures are intended to expedite and smplify the paperwork involved in the export process.
The Government of Chile also provides exporters with quicker returns of value-added taxes than it
providesto other producers. One such export promotion measure letsall exporters defer import dutiesfor
up to seven years on imported capital equipment or receive an equivaent subsidy for domestically
produced capital goods. Chile has announced that, in accordance with its WTO commitments, the
drawback program will be phased out; legidation to effect this change is anticipated in 1999.

LACK OF INTELLECTUAL PROPERTY PROTECTION
Patents and Trademarks

Chile implemented a patent, trademark and industrial design law in 1991 that provides product patent
protection for pharmaceuticalsand alimited form of pipeline protection. Whilethelaw isgenerally strong,
deficiencies exist, including: aterm of protection that is not consistent with the TRIPs term of 20 years
from filing; a lack of provisions for restoring patent terms for delays in marketing due to regulatory
approval processes; inadequate industrial design protection; and a lack of full "pipeline” protection for
pharmaceutical products patented in other countries prior to the time product patent protection became
availablein Chile. The Government of Chile hasannounced itsplansto introducelegidation inearly 1999
to make itsintellectual property laws fully TRIPS-consistent.

Another concern with Chile's intellectual property regime is a backlog of patent applications, which the
Government of Chilehasbegunto address. Also of concernisthelack of adequate and effective protection
of proprietary test data; Chile does not provide a term of protection for test data consistent with
international standards.

Chilestrademark law islargely consistent withinternational standards, but containsdeficiencies, including:
no requirement of use to maintain trademark protection; a "novelty" requirement for trademark
registrations; unclear provision for trademarking figurative marks, color or packaging; and no provisions
for protection of "well-known" marks. Some U.S. trademark holders have complained of inadequate
enforcement of trademark rightsin Chile.
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Copyrights

Chilerevised its copyright law in 1992, extending the term of protection to the author'slife plus 50 years,
thestandard inthe TRIPs Agreement. Whilethe copyright law provides protection that isnearly consistent
with international standards in most areas, deficiencies remain. The Chilean law does not clearly protect
computer software as a "literary work," does not provide clear rental and importation rights, allows for
inadequate penalties, has no provision for ex parte civil searches, is uncertain as regards the availability
of injunctions and temporary restraining orders, and places unnecessary constraints on contractual rights.
Despite active enforcement efforts, piracy of computer software remains significant.

SERVICES BARRIERS

Chile's relatively open services trade and investment regime stands in contrast to its relatively limited
GATS commitments. In particular, Chile maintains a"horizonta" limitation (arestriction applying to all
sectorsin Chile's GATS schedule), under which authorization for foreign investment in serviceindustries
may be contingent on anumber of factors, including employment, the use of local inputs, and competition.
This limitation appears to undermine the commercial value and predictability of Chile's GATS
commitments.

Chile has aready made WTO commitments on most basi ¢ telecom services, adopted the WTO reference
paper on regulatory commitments and ratified the GATS Fourth Protocol in June 1998. Despite this
progress, U.S. companies complain of regulatory delays. Chilean telecommunications officials indicate
that access surcharges for incoming international calls to Chile will be reviewed in the spring of 1999.
These charges are discriminatory by reason of their application only to incoming, but not outgoing,
internationd calls.

INVESTMENT BARRIERS

While Chile welcomes foreign investment, controls and restrictions do exist. Under alaw that regulates
nearly all foreign direct investment, profits may berepatriated immediately, but none of the original capital
may be repatriated for one year. Foreign direct investment is subject to pro forma screening by the
Government of Chile. Until mid-1998, al funds entering Chile as ordinary foreign capital were subject
to a non-interest bearing reserve deposit requirement that significantly raised the financial cost of these
capital flows. This reserve requirement, which applied to foreign capital introduced into Chile for most
lending purposes, for investment in government securities, and for other so-called non-productive or
"gpeculative" purposes, was reduced from 30 percent to 10 percent in June 1998, and to zero two months
later. There is no tax treaty between Chile and the United States, so the profits of U.S. companies are
subject to taxation by the governments of both nations.
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Royalty contracts must be approved by the Central Bank. Contracts may set fees and royaltiesonly asa
percentage of sales. Payments are usually limited to one percent of sales for the use of trademarks, three
percent for the use of trade secrets and proprietary processes, and five percent for the use of patents.
Remittances above these levels may be denied access to the inter-bank foreign exchange market and may
be disallowed as expenses by thetax authorities. In the petroleum sector, oil and gas depositsarereserved
for the state. However, privateinvestors, whether foreign or Chilean, are allowed concessionsin thisarea.

Chile has notified to the WTO measures that are inconsistent with its obligations under the WTO
Agreement on Trade-Related Investment Measures (TRIMS). The measures deal with local content and
trade balancing in the automotiveindustry. Proper notification allows devel oping-country WTO members
to maintain such measures for a five-year trangitional period after entry into force of the WTO. Chile
thereforemust eliminate these measures before January 1, 2000. The United StatesisworkingintheWTO
Committee on TRIMs to ensure that WTO members meet these obligations.

ELECTRONIC COMMERCE

Although eectronic commerceisinitsinfancy in Chile, thereisagrowing recognition of itsvast potential
in an economy characterized by an export and services orientation and rapid growth in computer
telecommunications and Internet use. There is evidence of a growing consensus between market
participants and policy officials that the regulatory trestment of the industry should promote the sector's
competitiveness. Similarly, whilethereisan awareness of themyriad privacy, security, contract law, etc.,
issuesraised by electronic commerce, thereisal so recognition that theeventual creation of national policies
addressing such issues will have to move hand-in-hand with developments internationaly.

OTHER BARRIERS
Distilled Spirits Tax

Chile's tax regime historically has imposed higher taxes on distilled spiritsimports than on pisco, a spirit
necessarily manufactured in Chile. The U.S. has consistently indicated its concern regarding the
inconsistency of the taxes with Article 111:2 of the General Agreement on Tariffsand Trade (GATT). In
November 1997 the Chilean Congress passed abill to modify theliquor tax system. The modification took
effect December 1, 1997, with a three-year phase-in period. The amended system <till burdens U.S.
exports. The European Union ingtigated the formation of a WTO panel to review this discriminatory
practice; the United States is a third party participant to the panel proceeding. A preliminary panel
determination was made in February 1999 and the final determination is duein April 1999.

Luxury Tax

In addition to the 10 percent import tariff and the 18 percent value-added tax, automobile imports are
subject to additional taxation. An "enginetax,” which is scheduled to be phased out in 1999, applies to
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vehicleswith engines of over 1,500 cc. A "luxury tax” of 85 percent isaso levied on CIF value above a
certain price level (around $10,000 in 1999). These taxes discourage sales of larger, more expensive
vehicles, including most U.S.-made automobiles, which usually include expensive saf ety features. Inearly
1999, the Government of Chile announced that it would seek to modify -- but not eliminate -- the

automobile luxury tax regime.
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PEOPLE’S REPUBLIC OF CHINA

The 1998 U.S. trade deficit with China reached $56.9 billion, an increase in the deficit of $7.2 billion from
1997. U.S. exports to Chinain 1998 totaled $14.3 billion, representing an increase of more than 11 percent
from the previous year, making China the 12th largest U.S. export market. U.S. imports increased by $8.6
billion to $71.2 billion in 1998. In 1997, U.S. foreign direct investment (FDI) in China was $5 billion,
primarily concentrated in the manufacturing, energy, and financia sectors. U.S. actual and contractual
foreign direct investment in Chinafor 1998 stood at USD 3.2 billion and USD 5.1 billion respectively,
matching 1997 levels. U.S. FDI in China again has been concentrated largely in the manufacturing and
petroleum sectors.

IMPORT POLICIES

China restricts imports through a variety of means, including high tariffs and taxes, non-tariff measures,
limitations on which enterprises can import, and other barriers. For example: China has used prohibitively
high tariffs-- which in late 1998 still reached over 100 percent on some motor vehicles -- in combination with
other import restrictions and foreign exchange controls to protect its domestic industry and restrict imports.
These high nominal tariff rates -- to which China adds applicable value-added taxes and, on some goods,
consumption taxes -- contribute to inefficiencies in Chinds economy and pose a major barrier to U.S.
commercial opportunities.

While China has generally met the requirements of the 1992 market access memorandum of understanding
(MOU) to remove various explicit nontariff barriers, such as quotas and licensing requirements, China till
maintains a large number of nontariff administrative controls to implement its trade and industria policies.

Tariffs and Taxes

Until the mid-1990s, Chinastariffswere often high enough to preclude most imports. 1n 1996, Chinalowered
itsaverage import tariff from 42.1 percent to 23 percent, and on October 1, 1997, further lowered the average
import tariff to 17 percent. On January 6, 1999, the Minister of Finance announced that therewould be further
tariff cutsfor 1,014 productsin the forestry, textile and toy sectorsretroactively effective January 1. Despite
these reductions, U.S. industry continues to express concern that tariff rates for sectors in which Chinais
seekingtobuilditsinternational competitiveness, such aschemicalsand motor vehicles, remain extremely high.
In the 1996 and 1997 tariff reductions, the largest cuts were reserved for products that are imported in small
volumes.

According to China Customs trade data, China's total importsin 1997 decreased 1.23 percent, while imports
from the United Statesincreased 4.35 percent. For 1998, total imports dropped to USD 144.4 hillion, while
imports from the United States as measured by China Customs increased 1.5 percent for the same period.

In addition to high tariff rates, unpredictable application of those rates creates difficultiesfor companiestrying
to export to, or import into, the Chinese market. Tariffsmay vary for the same product, depending on whether
the product is digible for an exemption from the published NTR tariff. Tariffs may also vary

Foreign Trade Barriers 53



People’s Republic of China

depending on the geographical point of entry. Also, local tariffs may be applied to imports even after the
importer paid the national tariff at the port.

High-technology items whose purchase is incorporated into state plans, for instance, have been imported at
tariff ratessignificantly lower than the published NTR rate. Chinaimplemented anew import tariff-exemption
plan for some goods under revised investment guidelines on January 1, 1998. The Plan isdesigned to increase
investment in high-tech manufacturing by domestic and foreign firms.

Chinas Customs General Administration (Customs) has also granted preferential tariff rates through special
exemptionsor moreinformal means. For example, in noticesissued on July 10, 1997, China Customs granted
20 percent import duty ratesto two Chinese automobile manufacturersfor their imports of certain automaobile
parts. The Noticescited domestic content exceeding 80 percent in sedans manufactured by the two automobile
manufacturers asthe basisfor granting preferential import duties on partsimported by the two manufacturers.
China's 1998 import tariff schedule shows automotive part duties ranging as high as 50 percent on partsfrom
MFEN trading partners.

U.S. and other foreign businesses selling goods into China aso complain about the lack of uniformity in
customsvaluation practices. Different portsof entry may charge significantly different duty rates on the same
products. Because thereisflexibility at thelocal level in deciding whether to charge the official rate, actual
customs duties, like many taxes, are often the result of negotiation between business persons and Chinese
Customs officers. Allegations of corruption often result. In August 1998, Customs launched an ambitious
program to standardize regulatory enforcement as part of an anti-smuggling campaign. Early reportsindicate
that the program has reduced the flexibility of local customs offices to 'negotiate’ duties but it istoo early to
measure the permanent effects of the program on customs enforcement.

Chinahastaken stepsto reducetariffs pursuant to its bilateral commitmentsand to support itsWTO accession
bid. Many tariff reductions are still under negotiation in the context of WTO discussions with 36 trading
partners. U.S. and Chinese negotiators continue to discuss the specific rates to be applied to the many items
of export interest to U.S. companies.

In addition to tariffs, imports may aso be subject to value-added and other taxes. U.S. industry has
complained that the current val ue-added taxing system (VAT) amountsto an added surcharge on bothimported
goods and domestic products and discourages consumers by raising prices. Chinas VAT isusualy 13 or 17
percent, and Chinaleviesthat VAT after first imposing the import tariff and applicable consumption tax and
incorporating those amounts into the base on which the VAT is applied. Thus, a product subject to a 17
percent import tariff, a17 percent VAT, and a consumption tax would be taxed ultimately at arate in excess
of 34 percent. Since some domestic and foreign firms are able to avoid the VAT through negotiation, foreign
firmswhich "play by the rules’ are at a competitive disadvantage.

Asameans of stimulating the flagging export sector, the state administration of taxation raised VAT rebates
threetimesin 1998. From January 1, rebate rates on textile exports were increased two percentage pointsto
eleven percent. In June, rebate rates for exports of ships, steel, cement and coal were also raised to eleven
percent. In August, rebate rates for exports of telecommunications, power generating, agricultural and
engineering machinery, automobile parts, bicycles, timepieces, shoes ceramics and lighting equipment were
increased from nine to eleven percent, retroactive to July 1. The effectiveness of the rebate program has
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been offset by operational inefficiencies. Exporters complain that it takes several monthsto obtain the rebates
and amounts are often miscalcul ated.

On October 1, 1997, China introduced a sliding duty on newsprint for which the United States has been an
important supplier. Thediding duty is sensitive to import prices, and asimport prices drop, the duty payable
increasesto as high as 45 percent for newsprint from NTR trading partners. China's previous ad valorem duty
rate on newsprint was 15 percent in 1996. It has been the practice for Chinese buyers to purchase large
quantities of newsprint on the international spot market when prices are low. Following a petition filed by
domestic newsprint producers, however, the Ministry of Foreign Trade and Economic Cooperation
(MOFTEC), working with the State Economic and Trade Commission (SETC), decided to implement the
didingduty. Inaddition, inlate 1997, Chinalaunched an antidumping investigation against Canadian, Korean
and U.S. newsprint producers. On July 10, 1998, MOFTEC announced a preliminary determination that
newsprint from the three countries had been dumped in Chinaat margins of up to 78.93 percent below domestic
prices. On an interim basis, importers of newsprint from the three countries must post cash guarantees equal
invalueto the margin assessed against it. A final determination on the caseis expected to be announced early
in 1999.

Nontariff Measures

Nontariff barriersto trade are administered at national and subnational levelsby the SETC, the State Planning
Commission (SPC), and MOFTEC. Chinastraditional nontariff barriersinclude import and export licenses,
import quotas, and other import controls. The levels of specific nontariff barriers are the result of complex
negotiations between the central government and various ministries, state- owned corporations and trading
companies.

Central government agencies determine the levels of import quotas through data collection and negotiating
sessions. Officialsat central and local levelsevaluatethe need for -- or quantitativerestrictionson -- particular
products for individua projects. Once "demand" is determined, central government agencies all ocate quotas
that are eventualy distributed nationwide to end-users and administered by loca branches of the central
government agenciesconcerned. Chinaprovideslittletransparency regarding the quantity or value of products
to be imported under a quota.

MOFTEC uses import licenses to exercise an additional, nation-wide system of control over some imports.
Many products are subject both to quotas and a so to import licensing requirements. For these products, after
permission has been granted by other designated agencies for importation, MOFTEC must decide whether to
issuealicense. MOFTEC officialsclaimthat import licensesareissued automatically once other agencieshave
approved an import.

China has removed over 1,000 quotas and licenses on a wide range of key U.S. exports such as
telecommunications digital switching equipment, computers, many agricultural products, and medical
equipment. Despitetheremoval of these quotasand license requirements, required under the 1992 MOU, there
are indications that China is erecting new barriers to restrict imports. During 1998, China drafted new
pharmaceutical price control regulations which will restrict profit margins on sales of many pharmaceuticals,
issued arequirement that new power plants of lessthan 600mw use no foreign equipment (though government
authorities have insisted that this decision originated with the power companies themselves),
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imposed a ban on the import of diesel and gasoline, and initiated a"buy loca" campaign intended to diminish
reliance on imports of telecommuni cations equipment and components. In addition, restrictive trading rights
have affected crude oil imports, even though quotas have been removed.

Chinaannounced in early 1996 that, effective April 1, 1996, tariff-rate quotas (TRQs) would apply to imports
of wheat, corn, rice, soybeans, and vegetable cils. By late 1998, China had still not announced TRQ
administration rules or quota volumes, perhaps because this issue is being negotiated as part of its WTO
accession. Out-of-quotatariff ratesareashighas121.6 percent. A lack of clarity and information complicates
trade in these goods.

OnJanuary 1, 1999, ChinaCustomsannounced that the number of productsrequiring export licenses had been
cut from 707 to 395, a 44 percent reduction. Products still requiring licenses included mostly raw materials,
lethal chemicals and food products. Some manufactured goods -- certain kinds of textiles, electric fans,
computers, black and white televisions and bicycles -- are also included.

Transparency

The 1992 bilateral market accessMOU laid thefoundation for Chinato improve significantly thetransparency
of itstrade regime, including the publication of acentral repository for al central government trade regul ations
and publication in the provinces of al trade and investment-related trade regulations. The MOFTEC gazette
was established to carry official textsof all trade-related lawsand regulations at the national level. The gazette
has contributed significantly towards transparency, but it is sometimes incomplete and not always timely.
Moreover, it does not feature laws and regulations from other agencieswhich can have asignificant impact on
U.S. firms.

In addition, the Chinese Government has established several web sites (among which www.cei.gov.cn and
www.moftec.com.cn are the most significant) in Chinese and English which carry government news and the
texts of newly promulgated laws and regulations.

The opague nature of customs and other government procedures, however, still compromises the important
steps taken towards improving transparency in the import approval process, especialy for industrial goods.

Trading Rights and Other Restrictions

Chinarestrictsthe types and numbers of entitiesthat have thelega right to engagein international trade. Only
those firms with import trading rights may bring goodsinto China. 1n addition, some goods that are of great
commercial vaueto both Chinaand itstrading partners, such as grains, cotton, vegetable oils, petroleum and
certain related products are imported principally through state trading enterprises.

In some cases, specific bureaus or ministriesimposeinformal market accessbarriersfor importsthat fall under
their jurisdiction. Some agenciesrequirethat only acertain group of companies be allowed to import; end users
are sometimes required to obtain purchase certificates before they can receive permission to import.
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As aresult, Chinas real demand for these types of imported products greatly exceeds the supply available
through the official system. For example, U.S. industry estimates that, prior to the summer 1998 customs
crackdown, only five percent or less of imported distilled spirits entered the Chinese market through officia
channels. Thusalargequasi-illegal "grey market" for products such as spirits, consumer electronics, computer
equipment, cigarettes and automobiles grew up around the officia system. The growth of the grey market
resulted in revenue losses for China due to corruption and smuggling.

In the context of its World Trade Organization accession negotiations, China has pledged to liberalize the
availability of trading rights, i.e., the right to import, export and have access to China's distribution system,
over athree-year period. At the end of that transition period, al foreign and domestic enterprises will have
trading rights. U.S. and third-country firms expect that trading rights liberalization will enable them to deal
directly with customers and not be forced to go through intermediary companies that have the right to import
goodsinto China. China's restrictive approach to licensing the scope of abusiness's operations (defining and
limiting the types of goods a company can deal in and operations in which a company may engagein China)
will aso have to be dealt with to ensure that liberalization of trading rights is meaningful.

Import Substitution Policies

Import substitution has been alongstanding Chinesetrade policy. Nonetheless, inthe 1992 MOU, Chinastated
that it had eliminated all import substitution regulations, guidance, and policies, and that it would not subject
any productsto import substitution measures in the future. This constituted a commitment, for example, that
aChinese Government agency would no longer deny permissiontoimport aforeign product becauseadomestic
aternative exists.

Despitethiscommitment, inlate 1998 the Ministry of Information Industries(MI1) issued acircular instructing
telecom companies to buy components and equipment from domestic sources. Also in 1998, the Chinese
Government announced that power generation facilities of 600 mw or smaller could not use imported
equipment. Another examplewas China's 1994 automotive industrial policy that included import substitution
requirements. Thispolicy, designed tofoster development of amodern automobileindustry in China, explicitly
called for production of domestic automobiles and automobile parts as substitutes for imports, and establishes
local content requirements, which would force the use of domestic products, whether comparable or not in
quality or price. Chinas industrial ministries can have considerable impact on U.S. firms through import
substitution policies.

In December 1998, the state council released new pharmaceutical pricing regulations, effective January 1,
1999. Theregulationsdiscriminateagainst imported products. Priceformulasvary based onwhether domestic
substitutes exist and receipt of certain benefits (such asexceptionsfrom limitson profits) has been conditioned
upon whether a product replaces an import.

The United Statesis consulting with Chinabilaterally and in the context of its WTQO accession negotiationson
the elimination of these policies and ensuring that future policies do not contain such provisions.
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STANDARDS, TESTING, LABELING AND CERTIFICATION

Chinamaintains statutory inspection requirements (conformity assessment procedures) on about 780 imported
goods, and an even greater number of items are subject to statutory inspection requirements upon export from
China. In addition to these conformity assessment inspections, China also imposes safety licensing
requirements on certain products. On January 1, 1999, China imposed mandatory safety inspections for
imports of el ectronic products, including personal computers, monitors, printers, switches, television setsand
stereo equipment. Thismeasure further stipulatesthat as of January 1, 2000, these same productswill require
an import commodity safety license.

In the context of China's WTO accession negotiations, China hasidentified over one hundred tariff-lineitems
that are subject to safety licensing requirements. Major problems with China's standards system include the
lack of transparency, difficulty in determining the appropriate standards, use of different standards on imports
from different countries and different standards from domestic goods, and adoption of unique standards that
differ from international standards for no identifiable reason.

China passed the "import and export commaodity inspection law" establishing a separate regime for safety
inspections of imported goods on February 2, 1989. Thefirst catalog of nine commodities covered by the law
was announced on August 1, 1989, with compliance required as of may 1, 1990. A second catalog of
commodities covered by the law was announced on August 1, 1995, and contained a list of 38 categories of
equipment, thefirst 20 of which became subject to safety inspection and certification on October 1, 1996. The
last 18 of these equipment categories became subject to safety inspection and certification as of October 1,
1997.

Asnoted, U.S. and other foreign traders often encounter difficulty in learning which Chinese standards apply
to their goods. Officials of the state administration entry-exit inspection and quarantine (now under the
jurisdiction of the Customs Administration) have said that for some goods for which China has not yet
developed its own standards, the standards of the country of origin will apply. Therefore, a particular good
from the United States may have to meet a different standard at the Chinese point of entry than does the same
good taken from the European Union.

For manufactured goods, Chinarequiresthat a quality license be issued before the goods can be imported into
China. With afew exceptions, China does not accept U.S. certification of product quality or manufacturing
procedures. Obtaining quality licenses to export to China can be time-consuming and expensive. While the
inspection and licensing requirements vary according to commodity, U.S. industry considers most to be
burdensome and contrary to the principles of the WTO Agreement on Technical Barriersto Trade.

The 1992 market access MOU requires that China apply the same standards and testing requirements to
nonagricultural products, whether foreign or domestic. The United States and other foreign suppliers have
complained, however, that the safety and inspection procedures applied to foreign products are more rigorous
than those applied to similar domestically-produced products. Foreign suppliers have also had difficulty in
learning exactly how and by whom inspections are conducted. For some types of product inspections, China
does not use the same inspection agency for domestic and imported goods.
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Chinds phystosanitary and veterinary import quarantine standards are often overly strict, unevenly applied,
and not backed up by modern laboratory techniques. An example was China's use of past Mediterranean fruit
fly occurencesin certain areas as a reason to ban the entry of citrus fruit from all parts of the United States.
The Chinese Government also continues to require foreign pesticide producers to submit to costly testing and
registration procedures, but does not apply these requirements to domestic producers. U.S. companies report
that complying with these regulations costs more than USD 5 million per agriculture chemical.

Chinacommittedinthe 1992 Market AccessMOU to baseitsagricultural import standardson "sound science.”
since 1992, China has made some progress on agricultural sanitary and phytosanitary issues, signing bilateral
protocols for severa agricultural items, including live horses (September 1994); apples from Washington,
Oregon and Idaho (April 1995); ostriches, bovine embryos, swine, and cattle (June 1995); cherries from
Washington (March 1996) and grapes from California (may 1997). However, Chinas sanitary and
phytosanitary measures still prohibit imports of U.S. citrus, plums, and pacific northwest whest.

In early 1997, China announced a one-year trial period for imports of meat for the retail market. Under this
scheme, China allows meat imports into the general market from selected plantsin three countries (Australia,
Canada and the United States) during an indefinite 'trial* period which began on June 1, 1997. Only five U.S.
plants were approved to export atotal of 26,800 MT of beef, pork, turkey and poultry. As of January 1999,
no meat had been imported under this project. With atariff of 45 percent and aVAT of 13 percent, informal
importing channels are preferred. Access for meat and poultry from other plants are limited to use in hotels,
restaurants and food processing facilitiesin China. In addition, pork imports face restrictive import licensing
requirements: licensesareonly issued by the State Admini stration for Entry-exit Administration and Quarantine
(S1Q) inBseijing. Theindustry estimatesthat up t USD 400 million worth of U.S. chicken partsmadetheir way
to Chinathrough Hong Kong in both 1997 and 1998; total U.S. beef, pork and poultry direct exportsin China
amounted to just over USD 60 million.

GOVERNMENT PROCUREMENT

Chinas government purchasing actions and decisions are subject to Chinas genera laws, regulations and

directives. Despite its commitment under the 1992 Market Access MOU to publish al laws and regulations
affecting imports and exports, China has not yet published any laws or regulations regarding its government
procurement practices. Although one government entity, the nationa tendering center for machinery and
electrical appliances, published atendering guide, procurement procedures are unclear and lack transparency.

The State Development and Planning Commission (SDPC) began drafting a national procurement law for
Chinain 1997. The draft law was forwarded to the State Council in late December 1998 and approval is
expected in March 1999. Once promulgated, the law will include ten regulations on procurement of goods and
services, especiadly in construction and for the military; scientific research projects; charges for bidding
agencies; qualifications for bidding agencies; disputesin procurement procedures; and the establishment and
discipline of bid evauation committees.

Like many countries with developing procurement markets, two types of procurement exist in China:
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-- procurement funded by the world bank or other international organizations and
-- procurement funded by the Chinese Government.

For projects using foreign loans provided by international organizations such as the World Bank, a loan
condition requires that tendering procedures comply with standards set by the subsidiaries of state-owned
trading companies or the state council's national tendering center for machinery and electrical equipment. The
Chinese Government seldom uses the same transparent and competitive bidding procedures in procurement it
funds. Infact, most of these procurements allow for preferential treatment of domestic suppliers goods and
services. Even when procurements are open to foreign bidders, such suppliers may be discouraged from
bidding by the uncertainty of obtaining foreign exchange. Moreover, the Chinese Government routinely seeks
to obtain offsets from foreign bidders in the form of local content requirements, technology transfers,
investment requirements, counter-trade or other concessions, not required of Chinese firms. In fact, bidding
documents, including those for internationally-funded procurement, often express a"preference” for offsets.

The problem of official corruption remains widespread as the government continues to call for improved
self-discipline and anticorruption efforts at all levels. (Premier Zhu Rongji, in particular, has held the senior
leadership charge against corrupt practices.)) For procurement contracts decided according to competitive
procedures, thereis little direct evidence that corrupt practices have influenced awards or result in failure to
enforce competitive measures. However, competitive procedures are not followed for the bulk of procurement
in China. U.S. suppliers complain that bribery and corruption in China puts them at a competitive
disadvantage. While this dilemma is less severe in sectors where the united states holds clear technological
preeminence or cost advantages, it does undermine the long-term competitiveness of U.S. suppliers in the
Chinese market.

The growth of the Chinese economy, the proportion of the economy still managed by the State, and the demand
for the type of high technology goods and servicesthat the United States provides all suggest that government
procurement contracts would offer significant commercial opportunities if current restrictions and non-
transparent practiceswereremoved. Sectorsof highest demand includeinfrastructure development (especidly
energy, petrochemicals, transportation and environmental protection), telecommunications and value-added
services, machinery, electrical equipment and precision instruments, and certain agricultural and forest
products.

EXPORT SUBSIDIES

The Chinese Government claims that direct financial subsidies on all exports including agricultural goods
ended on January 1, 1991. While this may be true for direct budgetary outlays, China continues to use a
variety of measures to support and promote exports. For example, Chinese exporters alegedly benefit from
preferential loan policies(e.g., accessto fundson non-commercial terms), preferential tax policies(e.g. reduced
income taxes), and preferential energy and raw material supply policies (e.g., access to freight services and
input supplies on non-commercia terms).

60 Foreign Trade Barriers



People’s Republic of China

In December 1998, the Peopl€e's Insurance Company of China (PICC) announced that it would raisethe ceiling
on export insurance for many countries that import Chinese commodities. MOFTEC isdiscussing a proposal
to contribute export funds to PICC to cover part of the program, enabling the PICC to dash its fees. In
addition, the export and import bank of Chinain late December contracted to provide the Shanghai Machinery
Export and Import Co. Ltd. With export creditsworth USD 180.72 million over threeyears. The contract will
give strong support to Chinas exports of machinery and electronic products.

Thegovernment a so generates exports by imposing export requirements on Chineseforeign trade corporations
(FTCs) and foreign-invested enterprises. These requirements tend to make FTCs over export, resulting in
systematic financial losses. These losses are often covered by state commercial bank |oans; the chronic nature
of these losses strongly suggeststhat much of thelending isnot on strictly commercia terms. State companies
are also subject to constraints that make them export in volumes not consistent with their import costs or other
commercial considerations.

Chinaisattempting to bring a greater degree of uniformity in the type and amount of taxes and dutiesimposed
on enterprisesin China, domestic and foreign- funded alike. Asaresult, preferential tax and duty policiesthat
benefit exportersin special economic zonesand coastal citiesarebeing revised. 1t remainsto be seen, however,
whether uniformity will be achieved, particularly with respect to income and other direct taxes imposed on
exporters.

Chinds recent corn exports (over 4 million metric tonsin 1998) demondtrate clearly the continued willingness
of parts of the Chinese Government to export. Most of China's 1998 corn exportswere sold at pricesUSD 25
to USD 45 per metric ton bel ow domestic wholesale corn prices. 1nthe context of negotiationson itsaccession
to the WTO, however, China has agreed not to use export subsidies for agricultural products. Reaching an
understanding on what practices constitute subsidization is key to the value of this commitment

LACK OF INTELLECTUAL PROPERTY PROTECTION

Based on the 1995 and 1996 hilateral IPR agreements and extensive follow-up work with Chinese officials,
Chinanow has afunctioning system to protect intellectual property rights (IPR). Enforcement of intellectual
property rights has become part of China's nationwide anti-crime campaign; the Chinese police and court
system have become actively involved in combating I PR piracy. According to Chinese Government statistics,
China seized some 35 million illegal audio-visual products from 1994 to year-end 1998. It has shut down or
fined 74 assembly operations for pirated VCDS and seized over 20 million smuggled VCDs during the same

period.

Regional cooperation on enforcement of IPR at the border has also increased. However, as China has closed
downillegal production linesand prevented importation of additional lines, the number of production linesand
the manufacture of infringing product in Hong Kong and Macau have increased. We have urged Customs
authorities throughout the region to work together to stop the flow of infringing product and machinery across
borders.

Training on IPR enforcement has been a key part of building the necessary infrastructure for continuing
enforcement efforts. More than 3,000 judges in China have received training on IPR laws and the subject
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is now taught at several mgjor universities, including Beijing University, Harbin Engineering University and
Shanghai's Fudan University. U.S. Government agencies and industry groups have provided specialized IPR
training and technical assistance to Chinese Government personnel pursuant to the 1995 agreement.

The PRC Government reorganizationin March 1998 abolished the State Scienceand Technology Commission's
IPR Working Group Executive Conference, the U.S. Government's main counterpart in U.S.-China IPR
negotiations. The State Intellectual Property Office (SIPO) wasestablished on April 1, 1998 to coordinate | PR
protection efforts and to take over the functions of the executive conference. MOFTEC remains a key
interlocutor on the trade-related aspects of 1PR.

Although China has revised its laws to provide criminal penalties for IPR violations, the U.S. remains
concerned that penalties imposed by PRC courts do not act as a deterrent. Industry sources point out that
unauthorized optical disks are still widely sold in China and urge better IPR enforcement at aretail level.

End-user piracy of computer software, especialy the sensitive issue of piracy within PRC Government
ministries, costsU.S. companiesmillionsof dollarseach year. Thelack of agentsin Chinaauthorized to accept
trademark applications from foreign companies makes it difficult for foreigners to register trademarks.
Regulations on the use of copyright agents by foreign companies have not yet been finalized; this effectively
inhibits foreign companies from using agents to license copyrights. The lack of clear procedures to protect
well-known trademarks makes it extremely difficult to oppose or cancel well-known marks registered by
another party.

U.S. industry estimates of intellectual property losses in China due to counterfeiting, piracy, and exports to
third countrieshaveexceeded USD 2 hillion. SomeU.S. companiesestimatel ossesfrom counterfeiting account
for 15 to 20 percent of total salesin China. One U.S. consumer products company estimates that it loses USD
150 million annualy due to counterfeiting, a growing problem, in China. The destructive effect of
counterfeiting has discouraged additional direct foreign investment and threatened the long-term viability of
someU.S. businessoperationsin China. Theinferior quality of counterfeit products also creates serioushealth
and safety risks for consumers.

SERVICES BARRIERS

Restrictive investment laws, lack of transparency in administrative procedures and arbitrary application of
regulations and laws severely limit U.S. service exports and investment in China, especially in the financial
services, telecommunications, audiovisual, distribution, professional services and travel and tourism sectors.

In most sectors, foreign service providers are only allowed to operate under selective "experimental” licenses.
Strict operational requirements mandate limits on the forms of establishment for entry and restrictions on the
geographic scope of activities. Once in the market, the lack of transparency and sometimes discretionary
application of Chinese laws and regulations, aong with the denial of national treatment, make doing business
difficult for most foreign service companies.

Hiring issues are aso complicated. Although many U.S. companies, such asthose involved in joint-ventures,
are alowed to hire and fire based on demand and performance and can pay wages according to market rates,
the representative offices of U.S. service suppliers are still required to hire, recruit or register all local staff
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through state labor service companies which collect large monthly fees for each employee hired. In some
servicessectors, particularly professiona services, therearestrict limitsonthehiring of Chinese professionals.
Expatriate staff are also subject to strict limitations on their activities.

Inlinewithitseffortsto jointhe WTO, Chinahasbegunto alow greater foreign participation in afew services
industrieson a'trial’ basis. For example, the state council hasfollowed up on plans announced in January 1996
to allow foreign banks in Shanghai's Pudong area to conduct local currency transactions on arestricted trial
basis. To date, nine foreign banks have obtained permission to conduct local currency business in Pudong.

U.S. and other foreign financial institutions, however, still need approval -- granted on a discretionary, case-
by-case basis -- for new representative offices and branches. By the end of 1998, China approved atotal of
151 bank branches, seven joint-venture banks, and five wholly foreign-owned banking firmsin 19 cities. The
scopeof activitiesfor these banksand branchesislimited almost exclusively to businessdenominated inforeign
currencies, essentialy carving out the entire domestic market and leaving only international trade- related
businessfor foreign financial institutions. Steps by the PRC to crack down on unauthorized foreign exchange
transactionsin late 1998 have resulted in disruption of the operations of foreign banks and importersin China.
Evidence of unauthorized capital outflows prompted the government to tighten documentation requirements,
causing payment delays and increased transaction costs.

With respect to insurance services, China passed a new insurance law in 1993 and is taking steps to reform
the domestic industry. In 1998, the Chinese Government created the Chinese Insurance Regulatory
Commission (CIRC) to help facilitate the development of the industry in China. At present foreign insurers
are, with one exception, only permitted to operatein Shanghai. Despitethisrestriction, by theend of 1998 over
100 foreign firms, including 23 from the U.S., had applied for permission to open branch officesin Shanghai.
Todate, only two U.S. firms have been allowed to operatein China Thelicenses granted to foreign companies
restrict each company to a narrow range of operations. Permission to compete directly with the state-run
insurance company, the people's insurance company, or with other quasi-private Chinese companies such as
Ping an or China Pacific, has not been granted.

In telecommunications services, U.S. companies continue to face investment barriers. Current regulations
governing providersof basic and value-added tel ecommunications serviceslimit the management or ownership
of thesetypes of servicesto domestic companies. Disturbingly, in August of 1998, the Ministry of Information
Industries (MI1) moved to restrict the nature and scope of foreign participation in China's telecom services
market. Officiascalled for an end to the Chinese-Chinese-Foreign (CCF) joint venture formulathat had been
the only apparently legally acceptable means (though not officially sanctioned by regulation) of foreign
participation in Chinastelecom servicesmarket. A final decision on how to deal with existing operationsisstill
pending. Currently China Unicom has more than 40 joint venture arrangements with foreign companies.
Uncertainty surrounding the future of these arrangements has effectively halted foreign investment in telecom
services.

Information services also remain a difficult and sensitive area for U.S. firmsin China. In April 1996, for
example, the State Council announced plans to apply severely restrictive regulations governing the activities
of foreign information providers. U.S. efforts in 1997, however, resulted in Chinese assurances that appear,
for now, to have addressed the concerns of financial information providers and allowed their continued
operation.
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Audiovisual servicesisanother sensitive areawhere participation by foreign firmsishighly restricted, in part
because of Chinese concernsabout politically sensitive materialsentering China. Thewebsitesof foreign news
organizations are routinely blocked and news service providers remain wary that new restrictions could be
imposed on their activities. Distribution of sound recordings, videos, movies, book and magazinesis highly
restricted. Inconsistent and subjective application of censorship regulations act as a further impediment to
foreign participation in the market.

In 1998, U.S. companies involved in direct sales had their operations temporarily shut down as aresult of a
Chinese Government crack down on pyramid schemes. After the issue was raised by the United States, the
companies were allowed to reopen but under restrictions that effectively change their business to traditional
retailing. Here, as elsewhere in the retailing sector, geographic and quantitative limits on the number of
services suppliers prevent firms from competing effectively against local retailers. Restrictions on the ability
of foreign firms to set product prices, quantity, import composition, and quaity undercut any competitive
advantagesforeign firms might bring to the market. Foreign retailersare also only allowed to sell the products
of their parent company and cannot engage in the sale of domestic goods.

In the distribution services sector, U.S. companies are again significantly restricted in the scope of their
activities. Businesslicensesoften do not alow firmsto providethefull range of services, including marketing,
maintenance, after-sales services and customer support, except in collaboration with a Chinese partner.
Foreign firms are not given the right to own and manage distribution networks, wholesaling outlets, or
warehouses. Foreign firmsdo not have accessto transportation services on areasonabl e and nondiscriminatory
basis and are required to use state- owned companies to distribute their goods.

In professiona services, U.S. engineers and architects have enjoyed a relatively more cooperative and open
relationship with the Chinese Government. These professions have operated in the Chinese market through
joint venture operations with relatively few regulatory problems. Foreign law firms and accounting firms, on
the other hand, have been more tightly regulated.

China has permitted the establishment of foreign law firmsin designated cities on a case-by-case basis only.
As of February 1998, China had licensed 93 foreign law firms, of which almost 30 were U.S. firms, in 15
cities. Chinalimitsafirm's practice to asingle city and foreign attorneys are not permitted to employ Chinese
lawyers or establish partnerships or form other types of associations with Chinese lawyers or law firms.

Accounting services are amost as restricted.  In accounting, China limits the scope of activities for
representative officesto consultancy. Inaddition, Chinaisimposing forcedlocaization. For example, foreign
partners in accounting firms must gradually reduce their equity share to 33 percent by 2001.

Finally, travel and other tourist-related services are under tight regulation. Activities of foreign firms are
limited to 11 areas in China. Current Chinese law prohibits non-Chinese companies from establishing full
service travel agenciesin China. China aso imposes numerous restrictions on the guides and tourist agents
that can be hired.
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INVESTMENT BARRIERS

Although officia Chinese policy views foreign investment as critical to the country's economic development
plans, the Chinese Government continues to maintain barriers and controls on foreign investment, channeling
it toward areasthat support Chinese Government development policies. Chinaencouragesforeign investment
in priority infrastructure sectors such as energy production, communications, agriculture, forestry,
environmental protection and transportation, and restrictsor prohibitsit in sectorswhere Chinasplannershave
not determined that China has a specific need or where China wants to protect a domestic industry.

China issued new foreign investment guidelines, effective January 1, 1998, and provided a revised list of
sectors, in which foreign investment is encouraged, restricted or prohibited. According to the investment
guidelines, the Chinese Government still prohibits foreign investment for projects with objectives not in line
with the State Plan. In addition, there are many areas in which foreign investment is technically alowed but
severdly restricted. Restricted categories generally reflect:

-- the protection of domestic industries, such as the services sector, in which Chinafears its domestic market
would quickly be dominated by foreign firms;

-- the godl of limiting luxuries or requiring large imports of components or raw materias; and
-- the avoidance of redundancy (i.e. excess capacity).

China has also reinstated tariff and VAT exemptions for imports of capital equipment by selected foreign-
invested and domestic projects. These changes are in response to two years of decline in the number of new
foreign investment projects and the value of such projects.

Examples of investment restrictions are abundant. For example, China bans investment in the management
and operation of basic telecommunications, all aspects of value-added telecommunications as well asin the
news media, broadcast and television sectors -- citing "national security interest.” 1n addition, Chinaseverely
restricts investment in the rest of the services sector, including distribution, trade, construction, tourism and
travel services, shipping, advertising, insurance and education. Foreign firms are forced into joint venture
arrangements in which they are often required to sell down to minority positions over a specified time period.
Finally, Chinahindersforeign investment and distortstrade by insisting on fulfillment of contract-specificlocal
content and mandatory transfer requirementsif companies are to import under anything other than prohibitive
tariff rates.

Once in the market, foreign ventures face numerous problems because of the uncertain investment climate
created by policy vacillations and the uneven implementation of laws and regulations. China has taken steps
to address investors complaints regarding the inadequacies of protection for foreign investment, such as
amending its joint venture law to prohibit the expropriation or nationalization of joint ventures without cause
and compensation. While this action is a step in the right direction, the law continues to fall short of
international standards sought by the United States. Other |egidlative actions have promised greater autonomy
and incentives for foreign- invested ventures, but these laws have been haphazardly enforced, if at all.
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In addition, the designation of key state enterprises in many industries as the exclusive basis for the
development of critical technologies limits the choice of joint venture partners. Designated partners are
frequently unattractive for various business reasons such as lack of experience, inappropriate staffing levels,
and outdated equipment.

While foreign-invested enterprises may have asignificantly greater degree of managerial autonomy, Chinese
enterprises enjoy certain advantages because they are fully integrated into the national economic system.
Unlike many U.S. companies in China, Chinese companies have free access to the Chinese domestic market.

For many companies, the highly personalized nature of businessin Chinaand the limited number of suppliers
and customers often make arbitration or other legal remediesimpractical. Even when they have strong cases,
foreigninvestors often decide against using arbitration or other legal meansto resolve problems out of concern
of permanently alienating critical business associates or government authorities. The lack of recourseto an
impartial legal system that is not susceptible to government pressure further underminesinvestor confidence.

In December 1992, the United States reestablished the Joint Commission on Commerce and Trade (JCCT) as
aministerial-level forumfor discussion of investor and business concerns, among other things. The JCCT met
most recently in December 1998 with working group sessions on trade and investment in anumber of sectors.
These working groups have established and continue to coordinate arange of cooperative exchanges on trade
and investment issues, providing a forum to discuss specific investor and business problems.

ANTICOMPETITIVE PRACTICES

Anticompetitive practices in China come in the form of industrial conglomerates created to improve the
profitability of state-owned enterprises. In some cases, the government hasprovided subsidiesand other public
benefits to such conglomerates. Some are even authorized to fix prices, allocate contracts and, in other ways,
restrict competition among domestic suppliers. Such monopolistic or monopsonisitic practices may restrict
market access for imported products, raise production costs, and restrict market opportunities for
foreign-invested enterprises in China.

ELECTRONIC COMMERCE

At present sales and contracts executed through electronic commerce are not regulated under Chinese law.
While officials in related Chinese organizations are aware of the potential of e-commerce to promote exports
and increase the international competitiveness of Chinese firmsthey favor increased regulation of the medium.
This is partially due to the insufficiency of Chinas information infrastructure, and in part to the Chinese
Government's desire to control and monitor information exchanges between its citizens and those of other
countries. Thelack of acomprehensive legal framework for e-commerce and problems with security pose a
significant challenge to the development of e-commerce in China

In 1996, the Chinese Government established the Chinainternational electronic commerce center (CIECC).
A divison of MOFTEC, CIECC provides various e-commerce servicesto Chinese enterprisesand institutions
in order promote foreign trade. However, due to an underdevel oped Internet infrastructure, alow subscriber
base, and difficulties with credit and credit cards, the more rigid Electronic Data | nterchange
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(EDI) based el ectronic commerce remainsthe dominant format in China. EDI essentially functionslikeaclub,
with member firms paying feesto use the standardized forms and dedi cated networks that manage e-commerce
transactions. It is much easier to control than its Internet counterparts.

Inmid-1998, MOFTEC officia sreported that guidelinesfor e-commercein Chinaareunder development; little
information is available about their proposed content. Key issues to be resolved include security for
electronic payment systems, liability and user authentication.

OTHER BARRIERS

Legal framework: the lack of a clear consistent framework of laws and regulations is also amagjor barrier to
U.S. firms. Although Chinais moving toward a commercial rule of law, many gaps exist. Even where laws
and regulations have been published, they are often unclear and leave too much room for discretion -- either
through honest misunderstanding or corrupt implementation -- or for being ignored outright. U.S. firms have
found it difficult to collect awards made by Chinese courts against powerful Chinese companies. Local courts
and officials have also taken illegal actions against U.S. firms and the injured parties have found it difficult,
if not impossible, to obtain redress from the Chinese courts.
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In 1998, the U.S. trade surplus with Colombia was $165 million, a decrease of $309 million from the 1997
figure. U.S. merchandise exports to Colombia were $4.8 billion, a decrease of $382 million from the 1997
level. Colombia was the United States' twenty-seventh largest export market in 1996. U.S. imports from
Colombiawere $4.7 billion in 1998, a decrease of $73 million compared to 1997.

U.S. foreign direct investment in Colombiaamounted to $3.7 billion in 1997, and was concentrated largely in
the petroleum, manufacturing, and financial sectors. The December 1998 fiscal reform exempted foreign
investors from the existing seven percent remittance tax, on condition that profits are reinvested in the country
for aperiod of five years or more.

IMPORT POLICIES
Tariffs

Colombia has bound itstariffsin the WTO at 30 percent for petrochemical products, 35 percent for a broad
variety of industrial products, and 40 percent for textiles and apparel, footwear and other leather items,
clothing, autos, and other products. Colombia, along with Venezuela and Ecuador, implemented an Andean
Community Common External Tariff (CET), which took effect on February 1, 1995. The CET has different
applied duty levels of O, 5, 10, 15 and 20 percent for most non-agricultural products. Each of the three
countries has taken some exceptions from the CET. Currently the average CET is 14 percent.

For agricultural products, Colombiamaintained tariff rate bindings of 16, 15, and 20 percent for pess, lentils
and applesrespectively. For productssubject to the Andean price-band system, tariff ratesare cal cul ated based
ondomestic and international prices, and often result in artificially high, prohibitivetariff rates. Thetariff rate
for therest of agricultural productswas bound at 100 percent in 1995, with the commitment to reduceit to 70
percent by the year 2004.

Colombia also adopted a harmonized automotive policy with Venezuela and Ecuador - which went into effect
on January 1, 1995 - establishing CET rates of 35 percent for passenger vehicles, 15 percent for masstransit
and cargo vehicles, and 3 percent for kits. The policy includes regional content requirements.

In recent years Colombia has negotiated trade arrangements with other Latin American and Caribbean
countries. For instance, Colombia has a comprehensive free trade agreement with Mexico and Venezuela,
known as the G-3 Agreement, which took effect on January 1, 1995 and under which most tariffs are to be
reduced to zero by the year 2007 (specia treatment was given to agricultural, agro-industrial, and automotive
sectors). Colombiaalso hasapartial freetrade agreement with Chile, which entered into forcein January 1994
and provided for the elimination of all bilateral tariff and non-tariff barriers over afive-year term. Colombia,
along with the other members of the Andean Community, has entered into negotiations for a free trade
agreement with the countries of MERCOSUR.
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Colombia s Tax Law, Law 223, which took effect on January 1, 1996, subjected all distilled spiritsto avalue-
added tax of 35 percent. However, the law makes an exception for whiskeysaged 12 or moreyears, which are
subject to a 20 percent value-added tax. Bourbon and Tennessee Whiskey -- both distinctive productsfor the
United States -- are typically aged from four to eight years and, as a consequence, face a higher tax rate than
most competing imported whiskeys which are aged longer. This distinction between whiskeys creates a
competitive disadvantage for Bourbon and Tennessee Whiskey. The United States has protested this
discrimination but the Government of Colombia has failed to eliminate it.

Colombiarequiresimport licensesfor lessthan two percent of products, primarily weaponsand other products
related to defense, aswell as* precursor” chemicalsthat may be used in refining cocaine. The mgority of used
goods, used cars, remanufactured auto parts, tiresand clothing - are prohibited from import, and thosethat are
allowed, such as machinery, are subject to licensing.

The agriculture sector in Colombiaremains protected. Since the promulgation of Decree 2439 in November
1994, the Ministry of Agriculture has been required to approve import licenses for many agricultural items,
such as wheat, poultry meat, malting barley, corn, cotton, rice, sorghum, wheat flour, oil seeds and their
products (e.g., soybeans, soybean meal, and soybean oil). Colombia hasimplemented absorption agreements
which require an importer to purchase a government-specified quantity of domestically produced goods as a
precondition for the granting of import licenses. If theimport licensing requirement for the products indicated
above were eliminated, estimated U.S. annual exports could increase by up to $10 million.

Fourteen basic agricultural commaodities (powdered milk, wheat, malting barley, yellow and white corn, crude
palm and soybean oils, white rice, soybeans, white and raw sugars, chicken and turkey pieces and pork meat),
and an additional 120 commodities considered substitutes or related products, are subject to avariable import
tariff “price band” system. Imported wheat is also subject to minimum import prices.

The Colombian Foreign Trade Institute (INCOM EX) requiresapproval by the Ministry of Agriculture (MAG)
prior to the importation of chicken and turkey, whole birds or parts. Under this system, the Government of
Colombia has approved import licenses only when it has determined such imports will not adversely affect
Colombian producers. Since 1994, import licenses for U.S. chicken and turkey parts have been regularly
denied, and licenses for whole birds are often delayed. If the import licensing requirement for chicken and
turkey parts were eliminated, it is estimated that U.S. annual exports would increase by approximately $10
million.

Valuation of imported merchandise, previoudy the responsibility of the customs service, can now ostensibly
be done by importers who self-value, assess, and pay duties and other taxes at commercia banks. Customs
clearance processes in many instances can be performed fairly rapidly. However, Colombia’s pre-shipment
inspection of imported equipment must be performed by one of several independent testing agencies which,
according to U.S. industry, results in unnecessary delays. Through a series of resolutions dating back to
November 1994, the Colombian Government has created a pre-shipment inspection (PSl) mechanism using
private PSI companies. ColombiaallowsPSI companiesto perform certain direct functions under the control
of the national tax and customsdirectorate (DIAN). Asof February 1, 1996, PSI companies began mandatory
preclearance of al goods defined as“ sensitive” by the Colombian Government. Inconsistencies on the part of
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customs in adhering to standardized procedures, and lack of transparency in enforcement, continue to create
delays and problems. Procedures vary depending on the port of departure and arrival of

the merchandise, and rules and regulations are often contradictory. Colombian Customs presented, in
December 1998, a project to apply more efficient procedures through a *unique sanction regime”; however,
improvements are yet to be observed.

STANDARDS, TESTING, LABELING AND CERTIFICATION

The Colombian Institute of Technical Standards (ICONTEC), a private non-profit organization, is also
responsiblefor technical standards devel opment, providesquality certification and technical support services,
and serves as an Underwriters Laboratories (UL) inspection center. ICONTEC is a member of the
International Standards Organization (ISO) and the International Electrotechnical Commission (IEC).
Accordingto U.S. industry, Colombian requirementsfor phytosanitary registrationsto bring new productsinto
the market take an excessively long time, six to eight months, to fulfill.

GOVERNMENT PROCUREMENT

The Government Procurement and Contracting Law, Law 8C/93, sought to establish smpler and more
transparent procedures based on the principles of economy, transparency and objective selection. It provides
equal treatment to foreign companies on areciprocal basis and eliminatesthe 20 percent surcharge previousy
added to foreign bids. It also eliminated unnecessary requirements and bureaucratic proceduresthat increased
prices of public services and limited their availability. The law aso settled procedures for the selection of
suppliers, mainly through public tenders and in exceptional cases through direct contacts. In implementing
Law 80, the Government of Colombiainstituted arequirement that companieswithout local headquarters must
certify reciprocity in government procurement in the home country. Law 80 does not apply to contracts for
theexploration and exploitation of renewabl e or non-renewabl e natural resources, their commercialization, and
those activities performed by state companies involved in these sectors. Colombia is not a signatory of the
WTO Agreement on Government Procurement.

EXPORT SUBSIDIES

Asaresult of “aperturd’ and commitments made by the Government of Colombiato the U.S. Government in
the context of acceding to the GATT Subsidies Code, Colombia agreed to phase out any export subsidies
inconsistent with that Code. This process will continue under the WTO Agreement on Subsidies and
Countervailing Measures. For instance, Colombia has notified the WTO of its * special machinery import-
export system” and “free zones’ as congtituting export subsidies. Also, Colombia's tax rebate certificate
program (CERT) contains asubsidy component which the Government of Colombia has stated it will replace
with an equitable drawback system, but has not yet done so.

LACK OF INTELLECTUAL PROPERTY PROTECTION
Colombia does not yet provide adequate and effective intellectua property protection. Asaresult of itslaws

and practices -- especialy its inadequate IPR enforcement -- Colombia has been on the “Watch List” under
the Special 301 provision of the 1988 Trade Act every year since 1991, and was the subject of an out-of-cycle
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review at the close of 1998. Colombia hasratified, but not yet fully implemented, the provisions of the WTO
Agreement on Trade-related aspects of Intellectual Property Rights (TRIPS).

A recent report by the Ministry of Foreign Trade outlines Colombia's efforts on the subject, including an
update of Decision 344 of the Andean Community, which strengthens the rights of patent owners, regulates
issues related to profitability models, industrial designs and industrial secrets, and broadens protection to
notorious trademarks. Notwithstanding the above, a new update of Decision 344 should focus on integrated
circuits, anti-competitive practices, and measures of compliance.

Pirate TV signalsare aparticular problem for U.S. film and TV interestsin Colombia. Many applicationsto
render subscription TV services were submitted and are being studied by the quasi-independent Colombian
National TV Commission (CNTV), which expectsto formalizethistype of service, granting strict control over
copyright payments. However, the whole process was canceled in November 1998, without a satisfactory
explanation.

Patents and Trademarks

Two Andean Community decisionson the protection of patentsand trademarksand of plant varietieshave been
in effect in Colombia since January 1, 1994. The decisions are comprehensive and offer a significant
improvement over previous standards on protection of intellectual property in the Andean Community
Countries. For example, they provide a 20- year term of protection for patents and reversal of the burden of
proof in cases of aleged process patent infringement. The provisions of the decisions covering protection of
trade secrets and new plant varieties are generaly consistent with world-class standards for protecting
intellectual property rights. However, the decisions till contain deficiencies, including overly broad
compulsory licensing provisions, working requirements, restrictions on biotechnology inventions, denial of
pharmaceutical patent protection for patented products listed on the World Health Organization’s model list
of essential drugs, lack of transitiona (“pipeling”) protection, and lack of protection against parallel imports.
In June, 1996, Colombia ratified the Paris Convention for the Protection of Industrial Property, which went
into effect in September 1996.

Colombian trademark protection requires registration and use of atrademark in Colombia. Inarecent decree,
Colombia announced that registration of a trademark must be accompanied with its use in order to prevent
parallel imports. Trademark registrationshave aten-year duration and may berenewed for successiveten-year
periods. Priority rights are granted to the first application for a trademark in another Andean Community
Country or in any country which grants reciprocal rights. Colombia is a member of the Inter-American
Convention for Trademark and Commercia Protection. Enforcement in the trademark arearemainsweak and
the backlog of pending cases with the agency in charge of patents and trademarks -- the Superintendency of
Industry and Commerce -- stands at approximately 27,000 cases.

Copyrights

Andean Community Decision 351 on the protection of copyrights has been in effect in Colombiasince January
1, 1994. Colombia aso has a modern copyright law: Law 44 of 1993. The law extends protection for
computer software to 50 years, but does not classify it asaliterary work. Law 44 and Colombia s civil code
include some provisions for PR enforcement and have been used to combat infringement and protect rights.
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Colombia belongs to both the Berne and the Universal Copyright Conventions. Decision 351 provides a
generally Berne-consistent system. Semiconductor layout designs are not protected under Colombian law.

Colombia's 1993 Copyright Law significantly increased penalties for copyright infringement, specifically
empowering the attorney genera’s office to combat piracy. Also, Colombia's Televison Broadcast Law
potentially increases protection for al copyrighted programming by regulating satellite dishes. However,
enforcement of copyright laws is still quite lacking and U.S. industry estimates that the magjority of the
videocassette, sound recording, and business software markets are pirated. Music piracy in particular has
worsened in thelast year, with counterfeit CDS flooding the market despite stepped up enforcement efforts by
Colombian customs at points of entry.

Colombia’'s recent efforts against copyright infringement include a lega reform project, submitted by the
attorney general to Congress, which includes a chapter of penaltiesfor transgressions against copyright laws.
Thechapter includesincarceration for violationsagainst patrimonia copyrightsand finesfor thosewhoviolate
the protection mechanisms for patrimonial rights. The project is currently making its way through Congress.
Another important project was submitted as part of thetax reform approved by the Colombian Congress, where
theColombian Tax and CustomsDirectorate (DIAN) isto be provided with police assistanceto improveimport
controls and actions against pirate merchandise entering Colombian borders.

SERVICES BARRIERS

Under the G-3 Agreement, Colombia committed to progressively liberalize trade in services, based on the
principlesof national treatment, most favored nation, and not requiring alocal presence. Sinceimplementation
of the General Agreement of Trade in Services (GATS), Colombia committed itself to not raise the level of
certain administrative requirements that apply to foreign providers in the sectors of finance, tourism, law,
accounting, information technology, mining, telecommuni cations, construction and engineering. However, no
significant deregulation has taken place, and Colombia maintains barriers in a number of service areas
including audiovisual, data processing and professional services. In some industries, percentage limits are
placed on foreign equity participation. In addition, aminimum of 50 percent of any television commercial for
public broadcast network programming must be produced locally. 1n any case, the mechanismtoliberaizein
servicesis one of strict reciprocity.

Cargo reserve requirements in transport have been diminated. However, the Ministry of Foreign Trade
reserves the right to impose restrictions on foreign vessels of nations which impose reserve requirements on
Colombian vessals.

Foreign law firms are not permitted to have a commercial presence in Colombia unlessthe firm is headed by
a Colombian attorney. Colombia also restricts the movement of personnel in severa professiona areas, such
as architecture, engineering, law and construction. For firmswith more than ten employees no more than ten
percent of the general workforce and 20 percent of the specialists can be foreign nationals.

Financial Services
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In 1991 Colombia promulgated Resolution 51, which permits 100 percent foreign ownership in financia
services, athough the use of foreign personnel inthefinancial servicessector remainslimited to administrators,
legal representatives, and technicians.

Colombia denies market access to foreign marine insurers. Colombia requires acommercia presence to sell
all other insurance except international travel or reinsurance. Colombiapermits 100 percent foreign ownership
of insurance subsidiaries, but the establishment of branch officesof foreigninsurance companiesisnot alowed.

InMarch 1997, the Colombian Central Bank created areserverequirement on all foreignloansover six months
designed to reduce the amount of foreign private debt. Thirty percent of all proceeds from foreign loanswere
to be left on deposit with the Central Bank in a non-interest bearing account for 18 months. The deposit
requirement was reduced to 25 percent in February 1998, when the foreign exchange rate threatened to exceed
the top of the band, and was again reduced to ten percent in September 1998, as ameansto increase liquidity,
lower interest rates and reduce pressures on the dollar price. Certain loans, such as those for certain raw
materials and capital goods, are exempt from this requirement.

Basic Telecommunications Services

Inthe WTO negotiations on basic telecommunications services, Colombia made quite liberal commitments
on most basic telecommunications services and adopted the WTO reference paper. However, Colombia
specifically prohibited * callback” services and excluded fixed and mobile satellite systems. Currently foreign
investment isallowed in telecommuni cationsfirmsbut, under the WTO agreement, Colombiareservestheright
to limit foreign investment in these firms based on an economic needstest. While Colombia has alowed new
competitorsinto long distance and international services, high licensefeesare asignificant barrier. Colombia
did not sign onto the WTO Information Technology Agreement.

INVESTMENT BARRIERS

Under the Andean Community Common Automotive Policy, Colombia, Venezuela and Ecuador impose local
content requirements in order to qualify for reduced duties on imports. The local content requirement for
passenger vehicles was 32 percent in 1997 and has risen to 33 percent for 1998. This automotive policy is
inconsistent with Colombia sWTO obligations under Trade Related Investment Measures (TRIMs) and must
be eliminated before January 1, 2000.

Investment screening has been largely eliminated, and the mechanismsthat still exist are generally routine and
non-discriminatory. Legidation grants national treatment to foreign direct investors and permits complete
foreign ownershipinvirtually all sectorsof the Colombian economy. However, since 1994, inan effort to curb
money laundering, the Col ombian Government has prohibited foreign direct investorsfrom obtai ning ownership
in real estate not connected with other investment activities.

All foreign investment in petroleum exploration and development in Colombia must be carried out under an
association contract between the foreign investor and Ecopetrol, the state oil company. The terms of the
standard association contract were modified in 1994, 1995, 1997 and again in 1998, in an effort to continue
to attract foreign investment. Some of the more important changes made were expanding the time periods of
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exploration and exploitation, the reimbursement of exploration costs on successful discoveries, a more
profitable division of production using the “R factor” concept, and the auctioning of oil fields in general.
However, security conditions continue to be worrisome, and notwithstanding the improvements in the terms
of the contracts, foreign investors will probably continue to remain cautious.

ELECTRONIC COMMERCE
There are no known restrictions affecting el ectronic commerce in Colombia.
OTHER BARRIERS

Colombiarecently liberalized pricesfor most pharmaceutical productswhich were previoudy subject to price
controls. However, pharmaceuticalswith “ activeprincipa” ingredientsthat havethree or fewer local suppliers
are till subject to price controls. 1n 1998, the government authorized a 14 percent price increase on those
products still subject to price controls.

Television Local Content Quotas

As part of the de-monopolization of Colombia s government-owned television network, Colombia passed the
Televison Broadcast Law, Law 182/95, effective January 1995, whichincreased protectionfor all copyrighted
programming by regulating satellite dishes and permitting private television broadcasters to compete with the
government-owned broadcaster. The law permits foreign direct investment in the Colombian Motion Picture
Industry, but limits foreign investment to fifteen percent of the total capital of loca television programming
production companies. The law increased restrictions on foreign content in broadcasting, and imposed a
complicated burdensome system of sub-quotas for different hours of the day. The law requires broadcasters
to transmit 70 percent locally-produced programming during prime time and a range of zero to 40 percent
during other times on national television, and 50 percent locally-produced programming on regional channels
and local stations. Retransmissions of local productions are calculated to fulfill only part of the national
content requirement. Foreign talent may be used in locally produced programming, but limits are set by the
guasi-independent National Television Commission.

Law 182/95 also includes burdensome restrictions on foreign investment, mandating reciprocity requirements
and requirements that foreign investors be engaged actively in television operationsin their country of origin.
Foreign investment also must involve an implicit transfer of technology. The Television Commission hasthe
authority to reduce these restrictions, but has not taken action in this area
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In 1998, the U.S. trade deficit with Costa Ricawas $446 million, an increase of $146 million from 1997. U.S.
merchandise exports to Costa Rica were $2.3 billion, an increase of $275 million (13.6 percent) over 1997.
Costa Rica was the United States 39th largest export market in 1998. U.S. imports from Costa Rica were
$2.75 billion in 1997, an increase of $423 million (18.2 percent) from the level of importsin 1997.

The stock of U.S. foreign direct investment (FDI) in Costa Ricain 1997 was $1.6 billion, an increase of 23.1
percent fromthelevel of U.S. FDI in1996. U.S. FDI in CostaRicaisconcentrated largely inthe manufacturing
and chemical product sectors. Much of the U.S. investment in manufacturing invol ves assembly of apparel and
integrated circuits from imported parts. 1n addition, all baseballs used in the Major Leagues are assembled in
CostaRicafrom U.S. parts and materials.

IMPORT POLICIES
Tariffs and Other Import Charges

Costa Ricais amember of the Central American Common Market (CACM), which aso includes Guatemala,
El Salvador, Honduras, and Nicaragua. With the exception of certainitems, notably agricultural products, there
are no duties for products traded anmong CACM members. The CACM had a common externd tariff (CET)
ranging from 5to 20 percent for most products. 1n 1995, the members of the CACM agreed to reduce the CET
to O to 15 percent, but allowed each member country to determine the timing of the reductions. Costa Rica's
timetable for reducing the tariffs is contingent on progress in reducing the fiscal deficit.

In the Uruguay Round negotiations, the Government of Costa Rica (GOCR) agreed to eliminate al import
guotas and, in 1999, has a tariff binding of 50 percent on most goods, excluding selected agricultura
commodities which are protected with significantly higher tariffs. Examples of such protection are dairy
products and poultry products, with tariff bindings of 103 and 254 percent, respectively. Under the WTO
Agreement on Agriculture, Costa Rica agreed to permit imports of up to 3 percent of national consumption of
these goods, growing to 5 percent in 2004.

Most applied tariffs on agricultural productsrangefrom 1to 20 percent ad valorem. The GOCR reduced duties
on imported raw materials, bulk grains, and oilseeds from 5to 1 percent in July 1996. Imported automobiles,
both new and used, are taxed relatively heavily. Under new regulationsin effect since late 1998, total taxeson
cars of the latest four model years are 59 percent ad valorem, while rates for older cars are 71 percent and 85

percent, depending on age.
Quantitative Restrictions and Import Licensing

The Costa Rican Legidative Assembly approved legidation implementing the Uruguay Round Agreementsin
December 1994. The law, published on December 27, 1994, eliminates quantitative restrictions and
requirementsfor import licensesand permits, including for thefollowing: pork and related by-products, poultry,
seeds, rice, wheat, corn (white and yellow), beans, sugar, sugar cane, and related products, dairy products, and
coffee. The import permits in many cases have been replaced by tariffs as a result of the Uruguay Round
negotiations.
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Customs Procedures

Costa Rican customs procedures have long been complex and bureaucratic. However, the 1995 passage of a
new general customslaw formalized reformsaimed at streamlining customs procedures. Much of the necessary
processing is now accomplished electronically and "one-stop import and export windows' have significantly
reduced the time required for customs processing.

STANDARDS, TESTING, LABELING AND CERTIFICATION

Costa Rican law requires exclusive use of the metric system, but in practice Costa Rican officials do not
chalenge U.S. and European commercial and product standards. However, a "system of standards’ is not
uniformly implemented in Costa Rica due to a lack of adequate laboratory equipment and funds.

GOVERNMENT PROCUREMENT

Costa Rica's government procurement system is based on the 1995 reforms to the Costa Rican Financid
Administration Law (Law No. 7494), which came into effect in May 1996. Government entities or ministries
with a regular annual budget of more than $200 million are permitted to issue public tenders subject to
publicationin theofficial newspaper (LaGaceta) for purchasesover $2.3 million. Entitiesmay make purchases
between $130,000 and $2.3 million through tenderscircul ated among aregistered supplierslist. Purchasesunder
$130,000 may be made from alist of pre-selected bidders.

EXPORT SUBSIDIES

All export incentives, including tax credit certificates (CATs) and tax holidays, will be phased out by September
30,1999.

LACK OF INTELLECTUAL PROPERTY PROTECTION

CostaRicaisasignatory of al major international agreements and conventions on trademarks, copyrights, and
patent protection. Costa Rica became a member of the World Intellectual Property Organization (WIPO) in
1980. A report prepared by the International Intellectual Property Alliance (11PA) estimates that copyright
infringements in Costa Rica done cost U.S. firms $6.0 million in 1998.

Copyrights

CostaRican copyright law isgenerally adequate, but not uniformly enforced. The copyright regimewasrevised
in 1994 to provide specific protection for computer software. While piracy of satellite transmissions by the
domestic cable television industry has been curtailed, some apartment buildings and large Costa Rican hotels
continue to engage in satellite signal piracy. Piracy of video recording and computer software is aso
widespread, although some progress has been made in reducing such practices. Video piracy has been reduced
of the last few years from virtually 100 percent to alesser level.
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Patents

In 1995, the Legidative Assembly ratified the Paris Convention for the Protection of Industrial Property.
However, CostaRican patent law isdeficient in several key areas. Patents are granted for anon-extendable 12-
year term from the date of the grant. In the case of products deemed to be in the "public interest,” such as
pharmaceuticals, agricultural chemicals, fertilizers, and beverage/ food products, the term of protectionisonly
one year from the date of grant. A new patent law is being drafted to bring Costa Rica in line with its
obligations under the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), including
extending full patent protection term for inventions designated as being "in the public interest.” CostaRicais
already bound to implement its TRIPS obligations by January 1, 2000.

Trademarks

Counterfeiting of well-known marks is widespread. Legal recourse against these practices in Costa Ricais
available, but may require protracted and costly litigation. 1n 1994, Costa Rica signed the Central American
Convention for the Protection of Trademarks.

SERVICES BARRIERS

State monopolies cover insurance; telecommunications; large electrical generation plants; energy distribution;;
petroleum exploration, refining, distribution and marketing to the retail level; and railroad transportation. In
addition, restrictions on the participation of foreign companiesexist in private sector activities, such ascustoms
handling, medical services, and other professions requiring Costa Rican registration and long-term residency.
Wholesalers must have resided in Costa Ricafor 10 years have conducted business there for three years.

Costa Ricais overdue in providing to the WTO an acceptance of the Fifth Protocol to the General Agreement
on Trade in Services, which is necessary to bring its commitments on financial servicesinto effect.

Financial reform legidation enacted in 1995 eliminated the state-owned banks monopoly on checking accounts
and savingsdepositsunder 30 days duration and allowed private commercia banksto accessthe Central Bank's
discount window beginning in September 1996. To qualify for the benefits of the law, however, private
commercia banks are required to lend between 10 and 17 percent of their short-term assets to state-owned
commercial banks and/ or to open branchesin rural areas of the country. This requirement is being appealed
in the courts.

Foreign individuals wishing to participate in some sectors may be discouraged by regulations governing the
practice of aprofession. For example, medical practitioners, lawyers, certified public accountants, engineers,
architects, teachers, and other professionals must be members of an officially recognized guild ("colegios")
which sets residency, examination, and apprenticeship requirements.

The Costa Rican constitution grants a monopoly over the insurance sector for the National Insurance Institute
(INS). TheINS aso provides fire department services and owns and manages medical/rehabilitation clinics.
In the absence of an insurance monopoly, foreign companieswould have the potential to capture as much as 60
percent of the market, given the financia strength, range of product offerings, and global competitiveness
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of theindustry. Industry observers estimate that U.S. participation would account for 50 to 60 percent of the
international component of the Costa Rican insurance market, or up to 36 percent of the total.

INVESTMENT BARRIERS

An expropriation law (Law No. 7495) was enacted in 1995 to improve the protection of private property. The
new law makes clear that expropriations are to occur only after full advance payment is made, in accordance
with Article 45 of the Constitution. The law applies to Costa Ricans and foreigners aliike.  Despite
improvements in the legal framework, however, many expropriations, as well as land invasions by sgquatters,
remain unaddressed. Oneland invasion resulted inthe death of aU.S. citizeninlate 1997. Asaresult, the U.S.
Government has placed increased pressure on the Costa Rican Government to provide prompt, adequate, and
effective compensation; to improve security; and to protect property owners.

CostaRicaaffordsnational treatment for foreign investorswho incorporate or otherwise establish their business
locally, and there are no restrictions on the repatriation of investment assets or profits. However, private
investment, both domestic and foreign, is restricted in the areas of energy, telecommunications, insurance,
alcoholic beverages, railroad transportation, and petroleum (except for retailing). The U.S. Government and
Costa Rica have attempted to negotiate abilateral investment treaty, but there has been little movement in the
negotiations in the past two years.

It isimpossibleto quantify with precision whether, or to what extent, existing barriersto investment in protected
sectors have an impact on U.S. exports. Protected sectors of the Costa Rican market, including the
telecommunications and energy sectors, have historically been favorably disposed toward purchasing U.S.
supplies and equipment. U.S. market share in supplying equipment to the telecommunications and electrical
energy sectors as awhole hastraditionally run between 30 and 45 percent; the parastatal telecommunications
and energy utilities, however, traditionally purchase well over half of their equipment from U.S. sources.

Costa Rica has notified to the WTO measures that are inconsistent with its obligations under the WTO
Agreement on Trade-Related Investment Measures. The measures deal with local content requirementsin the
economy in general. Proper notification allows devel oping-country WTO Membersto maintain such measures
for afive-year transitional period after entry into force of the WTO. Costa Ricatherefore must eliminate these
measures before January 1, 2000.

ELECTRONIC COMMERCE

There are no known tariff or non-tariff measures, burdensome or discriminatory regulations, or discriminatory
taxation affecting electronic commerce.

OTHER BARRIERS

On January 9, 1995, USTR initiated a Section 301 investigation of Costa Ricalsimplementation of the Banana
Framework Agreement (BFA) concluded by Costa Rica and the European Union (EU) on January 1, 1995. On
January 10, 1996, USTR determined that Costa Rica's policies, acts and practices were unreasonable or
discriminatory and aburden or restriction on U.S. commerce. Taking into account the positive steps CostaRica
had taken in revising its internal banana regime and its willingness to cooperate with the United States
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in seeking reform of the EU banana regime, USTR decided that the appropriate action was to implement a
process aimed at addressing the outstanding issues, while stressing that additional action may till be taken.
USTR continues to monitor Costa Rica's compliance with the terms of the MOU.
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In 1998, the U.S. trade deficit with the Dominican Republic was $466 million, an increase of $65 million from
1997. U.S. merchandise exports to the Dominican Republic were $3.8 billion, an increase of $49 million (1.3
percent) over 1997. The Dominican Republic wasthe United States' 29th largest export market in 1998. U.S.
imports from the Dominican Republic were $4.4 billion in 1998, an increase of $114 million (2.6 percent) from
thelevel of importsin 1997.

The stock of U.S. Foreign Direct Investment (FDI) in the Dominican Republic in 1997 was $476 million, an
increase of 19 percent from thelevel of U.S. FDI in 1996. U.S. FDI in the Dominican Republic is concentrated
largely in the manufacturing and financial sectors.  Much of the U.S. investment in the manufacturing sectors
is located in export processing zones where footwear, apparel and, to alesser extent, el ectronic products and
medical goods, are assembled from U.S. components and materials and then exported back to the United States.

IMPORT POLICIES
Tariffs

Tariffs on most products fall within arange of 5 to 35 percent. However, the Government of the Dominican
Republic imposes a 5 to 80 percent selective consumption tax on “nonessential” imports such as home
appliances, alcohol, perfumes, jewelry, automobiles and auto parts. In 1998, the Fernandez Administration
again proposed an extensive tariff reduction to the Dominican Congressin connection with its plans to submit
for ratification afree trade agreement negotiated with Central America. The Congress has not yet acted on the
proposal.

U.S. producers of many products face an additional de facto trade barrier in the form of ahighly- discretionary
customs valuation system. In addition, import permits are required for most agricultural products which are
often delayed or withheld to protect local producers. Arbitrary customs clearance procedures sometimes delay
the importation of merchandise for lengthy periods. Furthermore, the Dominican Government continues to
require importers to obtain from a Dominican Consulate in the United States a consulate invoice and
“legalization” of documents with attendant fees and delays.

STANDARDS, TESTING, LABELING AND CERTIFICATION

The Dominican Republic generally accepts U.S. certifications and standards. U.S. agricultural exports are
sometimes subject to arbitrarily-enforced and non-scientifically based phytosanitary measures.

GOVERNMENT PROCUREMENT

There is no explicit “buy national” policy, however, government procurement is often conducted without the
benefit of open bidding. The processes by which contractors and/or suppliers are chosen are generally opague.
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EXPORT SUBSIDIES

The Dominican Republic does not have aggressive export-promotion schemes other than the exemptions given
tofirmsin thefreetrade zones. A tax rebate scheme designed to encourage exportsis considered afailure and
is usually avoided by exporters.

LACK OF INTELLECTUAL PROPERTY PROTECTION

Dominican law does not provide adequate and effective protection of intellectual property rightsincludinglevels
of protection that are consistent with international standards such as the WTO Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS). For example, the copyright law is deficient in a number of
areas. The Dominican Republic has inadequate patent protection, especially for pharmaceuticals. The
Dominican Republic was upgraded to the USTR Specia 301 Priority Watch List in 1998 due to continuing
concerns about lack of TRIPS-consistent laws, and inadequate enforcement against piracy and counterfeiting,
particularly of pharmaceutical products. PhRARMA currently assessesthat the economiclossesto U.S. industry
in the Dominican market in pharmaceutica products alone arein excess of $50 million. A report prepared by
theInternational Intellectual Property Alliance (11PA) estimates that copyright infringementsin the Dominican
Republic cost U.S. firms $3.0 million in 1998.

Copyrights

The piracy of computer software, video and audio tapes, and compact disk technologies, aswell as TV piracy
continues although the Dominican copyright office has been more active in the past year in seeking to enforce
thelaw. A U.S. government review of the Dominican Republic’ strade preferencesunder the generalized system
of preferences (GSP), in responseto apetition from the Motion Picture Export Association of Americaclaiming
widespread cable television piracy, was terminated in 1994 when the Dominican Government took steps to
address U.S. concerns. Larger cable television companies now generally pay fees and royalties, athough
smaler systems may ill be pirating signals and programs. The MPA and Televison Association of
Programmers (TAP) visited the Dominican Republic again in 1997 to raise this recurring problem. The
Dominican Government has taken some steps in response, athough such initiatives have not been enough to
stem the problem.

Patents

Theexisting 1911 Law providesfor broad exclusions of subject matter from patentability, and include onerous
local working requirements. Current law is also inadequate with respect to term of protection. The Fernandez
Government has submitted new intellectual property legidlation to the Congressas part of abroader commercia
code. As now written, this legidation will contravene several TRIPS provisions, such as those pertaining to
compulsory licenses. TheMinistry of Healthisstill granting marketing approval sfor pharmaceutical products
that infringe existing patent rights.

Trademarks

Trademark enforcement isinadequate, particularly in the area of well-known apparel and athletic shoe brands,
which are counterfeited and sold widely on the local market.
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SERVICES BARRIERS

Until recently, foreign participation in the Financial Services Sector was restricted by law. The 1995 Foreign
Investment Law, and a Financial-Monetary Code still before the Dominican Congress, permit foreign
involvement in the Financial Services Sector. However, the practical impact of these provisionsis not clear.
There is no secondary securities market in the Dominican Republic so questions of brokerage services and
securitiesunderwriting, trading, etc., do not arise. The Dominican Republicisoverduein providingtotheWTO
an acceptance of the Fifth Protocol to the General Agreement on Trade in Services, which is necessary to bring
its commitments on financia servicesinto effect.

ELECTRONIC COMMERCE

There are no known tariff or non-tariff measures, burdensome or discriminatory regulations, or discriminatory
taxation affecting electronic commerce.
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In 1998, the U.S. trade deficit with Ecuador was $69 million, a decrease of $464 million from the U.S. trade
deficit of $533 million in 1997. U.S. merchandise exports to Ecuador were approximately $1.7 billion, an
increase of $164 million (10.8 percent) from the level of U.S. exports to Ecuador in 1997. Ecuador was the
United States' 48th largest export market in 1998. U.S. importsfrom Ecuador were about $1.8 billion in 1998,
adecrease of $300 million (14.6 percent) from the level of importsin 1997.

The stock of U.S. foreign direct investment (FDI) in Ecuador in 1997 was $1.2 billion, an increase of over 27
percent from the level of U.S. FDI in 1996. U.S. FDI in Ecuador is concentrated largely in the petroleum,
manufacturing, and wholesale sectors.

IMPORT POLICIES
Tariffs

When it joined the World Trade Organization (WTO) in January 1996, Ecuador bound most of itstariff rates
at 30 percent or less. Ecuador’s average applied tariff rate is about 13 percent ad valorem. Since February
1995, Ecuador has applied acommon external tariff (CET) with two of its Andean pact partners, Colombiaand
Venezuela The CET has afour-tiered structure with levels of 5 percent for most raw materials and capital
goods, 10 or 15 percent for intermediate goods, and 20 percent for most consumer goods. Ecuador harmonized
itstariff schedule with the CET but took numerous exceptionsin order to maintain lower tariff rates on capital
goods and industrial inputs. Agricultural inputs and equipment are imported duty-free. In January 1999, the
Government of Ecuador imposed additional surchargesonimportsuntil April 1999 to raise additiona revenues.
Given Ecuador’ s continuing fiscal problems, the surcharges could be extended beyond the April deadline.

Nontariff Measures

Ecuador hasfailed to meet deadlinesfor fulfilling some of itsWTQO obligationsto eliminate remaining non-tariff
barriers. Prior authorization for certain goods is required before the central bank can issue an import license.
For instance, the superintendency of telecommunications must authorize the import of telecommunications
equipment for standards purposes. In spite of Ecuador’s WTO accession commitment not to impose arbitrary
and quantitative restrictions on agricultural imports, the Ministry of Agriculture often denies the issuance of
import permits to protect local producers. The products most affected by this policy include frozen chicken
parts, turkeys and, to a lesser extent, apples and fresh fruit. Import licenses require two signatures, one from
the Ecuadorean Animal Plant Health I ngpection Service (SESA) and onefrom the Agriculture Ministry’ sUnder
Secretary of Policy and Investment. The Government of Ecuador claimsitsimport procedures are not designed
to delay imports and that the Under Secretary’s signature is necessary to ensure that administrative import
procedures are followed. However, the requirement for two approvals congtitutes a non-tariff barrier that
adversely affects U.S. exporters.

At present, 138 agricultural products, including wheat, white and yellow corn, rice, soybeans, soya and palm
oil, barley, sugar, chicken parts, dairy products, and pork meat, are subject to a variable import tariff or price
band system. Under this system, the ad valorem CET rates are adjusted according to the relationship between
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"marker" commodity reference pricesand established floor and ceiling prices. The marker commodity reference
prices are issued every other week by the Andean Community Secretariat. Upon accession to the WTO,
Ecuador bound itstariffs plus price bands on these commodities between 20 and 95 percent. All price bandsare
to be phased out by 2001, with lower tariffs bound at 20 to 85.5 percent. Presently, however, customs
authorities often do not respect the price band system for some imports, such asturkey meat. There have been
reportsthat the customs authorities do not always accept the maximum tariff rates and demand paymentsabove
WTO bound tariffs.

Through tariff rate quotas (TRQs), Ecuador has agreed to provide minimum market access at nonrestrictive
tariff rates while providing a measure of protection for politically sensitive commodities. Except for whest,
corn, barley and soybeans, the Government of Ecuador has yet to implement the TRQ system. Tariff rates of
19 to 45 percent are used for seventeen agricultural products, mainly wheat, corn, chicken parts, turkey,
powdered milk and soybean meal.

Ecuador aso continues to impose certain formal and informal quantitative restrictions that violate its WTO
obligations. Ecuador has failed to meet its promise to the WTO to lift bans on the import of used motor
vehicles, tires and clothing by July 1, 1996.

Pre-shipment inspection by an authorized inspection company before shipment and after specific export
documentation has been completed at the intended destination results in delays far exceeding the time saved in
customs clearance. Customs authorities sometimes perform spot-checking, causing even further delays. This
generaly adds six to eight weeksto the date when merchandisereachestheretailer. Such practicesdiscriminate
against U.S. exporters by making them less competitive than local suppliers.

The Government of Ecuador has not complied with its WTO accession commitment to equali ze the application
of excisetaxes between imported and domestic products. Excisetaxesarelevied onall liquor (26 percent), beer
(30 percent), soft drinks (10 percent), cigarettes (75 percent), motor vehicles (5 percent) and aircraft (10
percent). Sinceexcisetaxesonimportsare calculated on CIF values, the effectiverateishigher for importsthan
domestic products.

STANDARDS, TESTING, LABELING AND CERTIFICATION

National standards are set by the Ecuadorean norms institute (INEN) of the Ministry of Commerce, and
generally follow international standards. Ecuador committed itself in its WTO accession protocol to conform
with the WTO agreement on technical barriersto trade.

According to Ecuadorean importers, bureaucratic procedures required to obtain INEN clearance for imports
haverecently improved, but still appear to discriminate against foreign products. 1n 1998, Ecuador implemented
anew law to eiminate some excessive requirements, such as notarization.

Ecuador has not yet fulfilled its 1995 bilateral commitment to the United States to accept U.S. certificates of
free sale asthe basis for sanitary registrations. To do so, the health code must be amended. The Ministry of
Agricultureisresponsiblefor administering Ecuador’ szoosanitary and phytosanitary import controls. Although
Ecuador made acommitment in its WTO access on to comply with the agreement on the application of sanitary
and phytosanitary measures (SPS), denials of SPS certification often appear to lack scientific bases
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and have been used in a discriminatory fashion to block the import of U.S. products that compete with
Ecuadorean production.

The lzquieta Perez National Hygiene Institute (INHIP) and accredited public and private |aboratories conduct
tests on consumer products that are required to obtain a sanitary registration from the Ministry of Health.
Sanitary registrations are required for imported, as well as domestic, processed foods, cosmetics, pesticides,
pharmaceuticals and syringes, as well as some other consumer goods. Corruption and inefficiency in the
sanitary registration process has delayed and even blocked the entry of some imports from the United States.

GOVERNMENT PROCUREMENT

Government procurement is regulated by the 1990 public contracting law, athough the government is
considering introducing new legidation. In some instances, the military is not required to use this law for its
purchases. Foreign bidders must be legally represented in Ecuador. Thereisno formal discrimination against
U.S. or other foreign suppliers. Bidding for government contracts can be cumbersome and insufficiently
transparent. Ecuador is not a signatory to the WTO Agreement on Government Procurement.

EXPORT SUBSIDIES

Ecuador is considering the creation of an export credit agency. In the meantime, the National Finance
Corporation (CFN) has begun to offer export financing. The government uses adrawback system to reimburse
thecost of dutiesand taxes paid on raw material and other inputsincorporated in productsthat are subsequently
exported.

LACK OF INTELLECTUAL PROPERTY PROTECTION

In 1998, the Ecuadorean Congress passed, and the President signed, a comprehensive law significantly
improving the legal basis for protecting intellectua property rights (IPR), including patents, trademarks and
copyrights. Asof February 1999, the government had signed, but not yet published, regulations to implement
the law.

The new law provides significantly greater protection for intellectual property rights, and notwithstanding the
lack of implementing regulations, enforcement of patents and copyrights hasimproved. Still, it can bedifficult
to gain protection through thelegal system. 1n 1998, USTR reaffirmed Ecuador’ s place on the"Priority Watch
List" under the Special 301 provision of the 1988 Trade Act. The United States continues to pursue its IPR
concernswith Ecuador, including issuance of scores of pending (transitional) "pipeline” pharmaceutical patent
applications and the continued judicial application of the discriminatory, WTO-inconsistent 1976 agents and
distributors protection law (Deders Act).

Thescopeof Ecuador’ scurrent | PR protectionisprovided under itsnew intellectual property rightslaw, Andean
pact decisions 344, 345 and 351, and its public commitment to apply the WTO TRIPs agreement. Ecuador has
ratified the Berne Convention for the protection of literary and artistic works and the Geneva Phonogram
Convention, but not the Paris Convention for the Protection of Industrial Property. Ecuador isamember of the
World Intellectual Property Organization (WIPO).
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In October 1993, Ecuador and the United States signed the bilateral intellectual property rights agreement
(IPRA) that mandates full protection for copyrights, trademarks, patents, satellite signals, computer software,
integrated circuit layout designs and trade secrets. However, the agreement has not been ratified by the
Ecuadorean Congress. The IPRA obligates Ecuador to establish crimina and border enforcement systems.
Many of the areas covered by the IPRA have been addressed by the new IPR law, except for the pending
pharmaceutical "pipeline" applications held by U.S. and other foreign companies.

In response to a November 1996 decision by the Andean Pact Tribunal, Ecuador repealed its implementing
regulations for Andean Pact Decision 344 on industria property, which included provisions for "pipeline"
protection for previoudy unpatentable products. 1n December 1996, another decreere-established the National
Directorate of Industrial Property (DNPI) as the competent patent and trademark authority and authorized the
DNPI only to administer decision 344 aswritten. Inmid-1998, the Government of Ecuador issued 12 "pipdline"
applications, but declined to take action on morethan 140 other " pipeline” applications, citing, inter alia, Andean
Community prohibitions and its intention to abolish the DNPI.

Beforeits September 1997 prospectiverepeal, the Dealers' Act prevented U.S. and other foreign suppliersfrom
terminating distributorship contracts without mutual consent and judicial approval, even if there was a
termination clause in the contract that allowed either party to unilateraly terminate the contract. The law
violated national treatment guarantees of both the WTO and the U.S.-Ecuador Bilateral Investment Treaty, and
was applied in ways that appeared to contravene Ecuador’ s obligations under the TRIPs Agreement. The Act
has continued to form the basisfor judicia decisionsinvolving contracts signed before the repeal and for cases
in the judicial system before the repeal. As of the date of this report, several court cases against U.S. firms
remain pending, with very large potentia claims that bear no relation to aleged damages.

Despite improvements, enforcement of intellectual property rights remains a serious problem in Ecuador. The
national police and the customs service are responsible for carrying out PR enforcement orders, but there has
sometimes been difficulty getting court orders enforced. Thereisawidespread local trade in pirated audio and
video recordings, computer software and clothing. Local registration of unauthorized copies of well-known
trademarks has been reduced. Some |local pharmaceutical companies produce or import pirated drugs and have
sought to block improvements in patent protection.

Patents and Trademarks

The new IPR law provides an improved legal basis for protecting patents, trademarks and trade secrets.
However, concerns remain with the lack of pipeline protection, provisions permitting parallel importation,
working requirements for patents, and ambiguities surrounding protection for test data. Further improvement
awaits publication of the law’s implementing regulations and the creation of the Ecuadorean Intellectua
Property Ingtitute (IEPI). Until IEPI iscreated, patent and trademark registration applications can befiled with
the National Directorate of Industrial Property in the Ministry of Trade.

Copyrights
Thenew IPR law protects printed and recorded worksfor thelife of the author plus 70 years. Corporations may

protect works for 70 years from production date. The copyright law covers software and satellite signals.
Semiconductor chip layouts are specifically protected.
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SERVICES BARRIERS

Ecuador hasratified the WTO Agreement on Financial Services and has arelatively open regime in financial
services. The 1993 Equity Markets Law and the 1994 Genera Financial Institutions Law established open
markets in financial services and provide for national treatment. Foreign professionals are subject to national
licensing legidation; accountants must be certified by the superintendency of banks. Foreign insurance
companies may not present offers on government tenders.

Telecommunications services are reserved to the state, but foreign companies enjoy national treatment in
providing services not monopolized by the state and will be invited to participate in the planned partia
privatization of the two state telephone companiesin 1999 or the year 2000. In the WTO negotiations on basic
telecommunications services, Ecuador made commitments for domestic cellular services, but did not adopt
commitments for other domestic and international services. It was one of the very few countries that chose to
make market access commitments without reinforcing regulatory commitments.

INVESTMENT BARRIERS

Ecuador’s Foreign Investment Policy is governed largely by the nationa implementing legidation for Andean
Pact Decisions 291 and 292 of 1991 and 1993, respectively. Foreign investors are accorded the same rights of
entry as Ecuadorean private investors, may own up to 100 percent of enterprisesin most sectors without prior
government approval, and face the same tax regime. There are no controls or limits on transfers of profits or
capital, and foreign exchange isreadily available. There are no performance requirements, with the exception
of the auto regime. A bilateral investment treaty with the United States that guarantees access to binding
international arbitration entered into force in May 1997.

Certain sectorsof the economy are reserved to the state, although the scopefor private sector participation, both
foreign and domestic, is increasing. All foreign investment in petroleum exploration and development in
Ecuador must be carried out under a contract with the state oil company. However, the government plans to
attract increased foreign investment in the telecommunications, electricity, and oil sectorsthrough privatization
and new legidation. Foreign investment in domestic fishing operations, with exceptions, islimited to 49 percent
of equity. Foreign companies cannot own more than 25 percent equity in broadcast stations. Foreign investors
must obtain armed forces approval to obtain mining rights in zones adjacent to international boundaries.
Foreigners are prohibited from owning land on the frontier or coast.

Appropriate compensation for expropriation is provided for in Ecuadorean law, but is often difficult to obtain.
The extent to which foreign and domestic investors and lenders receive prompt, adequate and effective
compensation is largely related to the particular judicial process underway. It can be difficult to enforce
property and concession rights, particularly in aagriculture and mining sectors. Oil companies often have had
difficulties resolving contract issues with the state oil company. Although Ecuador deposited itsinstrument of
accession to the International Center for the Settlement of Investment Disputes (ICSID), the government
maintains that congressional ratification is necessary to make that membership effective.

Under the Andean Community common automotive policy, Ecuador, Colombiaand Venezuel aimpose regional
content requirements in the automotive assembly industry in order to qualify for reduced duties on imports. In
its WTO accession protocol, Ecuador committed to eliminate the local content requirement of
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its auto regime before January 1, 2000, and not to increase its inconsistency with the TRIMs Agreement in the
interim.
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In 1998, the U.S. trade surplus with Egypt was $2.4 billion, a decrease of $783 million from the U.S. trade
surplusof $3.2 billionin 1997. U.S. merchandise exportsto Egypt were approximately $3.1 billion, an decrease
of $780 million (20.3 percent) from the level of U.S. exports to Egypt in 1997. Egypt was the United
States 35gh largest export market in 1998. U.S. imports from Egypt were about $660 million in 1998, an
increase of $3 million (0.4 percent) from the level of importsin1997.

The stock of U.S. foreign direct investment (FDI) in Egypt in 1997 was $1.6 billion, an increase of over 21
percent from the level of U.S. FDI in 1996. U.S. FDI in Egypt is concentrated largely in the petroleum,
manufacturing, and wholesale sectors.

IMPORT POLICIES

The Government of Egypt appeared to move in contradictory directions on import policy in 1998. The
government frequently reiterated its commitment to economic reform and further liberalization of its highly
centralized and regulated economy, and took steps to encourage trade, including the reduction of some tariffs.
Egypt ratified the WTO Agreement on Financia Services and signaled its intent to accede to the WTO Basic
Telecommunications Agreement and Information Technology Agreement. However, in 1998, Egypt
implemented restrictive trade measures such asadecree prohibiting transshipment of all imported durable and
non-durable goods and establishing new certificate of origin requirements for those goods. Despite a series of
tariff reductions, tariff rates on anumber of productsremain high, and mandatory quality control standards and
other non-tariff barriers restrict imports of some U.S. products.

Tariffs

In 1998, Egypt reduced the maximum tariff rate on most products from 50 percent to 40 percent and
consolidated rates of 35 to 45 percent at 30 percent. According to the Egyptian customs service, Egypt’'s
average trade-weighted tariff was 15 percent in 1998. Egypt also assesses an import surcharge of 2 percent to
3 percent. Despite tariff reductions, Egypt’s rates are still relatively high compared to other developing
countries with large interna markets and diversified industrial economies. In addition, Egypt maintains a
number of exceptions to its maximum tariff levels, as well as various surcharges and taxes on imports. High
rates apply to automobileswith engineslarger than 1300 cc (85 to 110 percent, plus steep salestaxes), acoholic
beverages, certain luxury items, whole poultry (70 percent), canned fruit products (55 percent), confections (21
to 70 percent), and textiles (54 percent, plus 10 percent sales tax). According to industry sources, foreign
movies are subject to duties and import taxes equalling approximately 87 percent of the value of afilm, aswell
asa 10 percent sdlestax. Egypt also applies a discriminatory sales tax on high quality imported flour of 10
percent (in addition to a5 percent tariff) which does not apply to locally produced flour. In addition, applied
tariffs on several dairy products, including non-fat dry milk, whey powder, grated cheese, and processed and
other cheeses, exceed Egypt’s WTO-bound rates.

Customs Procedures
In 1993, Egypt adopted the harmonized system of customs classification. Nonethel ess, exportersand importers

claim that customs duty valuation often is arbitrary and that the rates charged often are higher than prescribed
in the tariff code. Tariffs are calculated using the so-called "Egyptian selling price," based on the
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commercial invoiceaccompanying aproduct thefirst timeitisimported. Customsauthoritiesretaininformation
from the original commercial invoice and expect subsequent imports of the same product (regardless of the
supplier) to have avalue no lower than that noted on the invoice from the first shipment. As aresult of this
presumption of increasing prices, and the belief that under-invoicing is widely practiced, customs officials
routinely increase invoice values from 10-30 percent for customs valuation purposes.

In an effort to address some of these problems, Egypt isimplementing an AlD-funded program of training and
technical assistance to automate customs valuation and processing in Egypt’s major ports.

Import Bans

While Egypt has eliminated most outright import bans, the notable exceptions are the bans on poultry parts and
apparel products. Inaccordancewithitsobligationsunder the WTO Agreement on Textilesand Clothing, Egypt
lifted the import ban on most textiles on January 1, 1998. The remaining import ban on apparel is due to be
eliminated in 2001. Animport ban on whole poultry was removed in 1997.

Removal of an item from the banned list does not, however, eliminate all import obstacles. In the case of
textiles, tariffs were set at 54 percent, plus a 10 percent salestax, and a1 percent servicefee. Inreplacing the
ban on whole poultry, Egypt initially set a tariff of 80 percent and introduced an arbitrary import reference
prince of $1,500 per metric ton, yielding an effective tariff rate of over 100 percent. For 1999, Egypt has
lowered the poultry tariff to 70 percent, in accordance with its WTO commitment to reduce the duty to 60
percent by theyear 2005. Egypt also has begun to reducetariffson 289 other agricultural products. The United
States will continue to monitor Egypt’s progress on tariff reductions through the WTO Committee on
Agriculture.

Although most outright import bans have been eliminated, the Egyptian Government has implemented severa
new measures which may have had a similar negative impact on trade. In November 1998, Egypt announced
Decree 619 requiring that al consumer goods be imported directly from the country of origin. Decree 619 aso
imposed a certificate of origin requirement for imports. Also in November 1998, the government implemented
decrees 577 and 580 stipul ating that automohbiles must beimported in the year of manufacture. The sudden and
unexpected enactment of these decrees, as well as their impact on trade, have raised concerns among U.S.
exporters. The measures also appear to be inconsistent with Egypt’s GATT/WTO obligations and with the
government’ s stated commitment to trade liberalization.

STANDARDS, TESTING, LABELING AND CERTIFICATION

Many import items are subject to mandatory quality standards and inspections that go beyond normal health
and safety requirements. As of October 1998, 135 items were subject to these controls, including foodstuffs,
spare parts, construction products, electronic devices, appliances, and many consumer goods. Food imports,
inparticular, are subject to confusing and arbitrary quality standards. For example, Egyptian standard no. 1522
(1991) requiresthat meat imported for direct consumption contain no more than 7 percent fat, aleve virtually
impossibleto reach for premium beef. Asaresult, U.S. exporterslose up to $2 million annually in salesof high
quality beef.

While standard international practice generally alows industry to regulate the shelf-life of products, the
Government of Egypt requires that many imports (mainly foodstuffs) entering Egyptian ports must have 50
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percent or more of their shelf liferemaining. However, Egyptian shelf life standardsignore quality differences
between producers and often have been established without any scientific justification. An August 1994 decree
extended shelf life standards to certain non-food imports, such as syringes and catheters.

Increasingly frustrated by problems with quarantine inspection, some importers have begun scheduling
pre-inspection visits to the United States to facilitate import procedures upon arrival in Egypt. Exporters of
agricultural and other products are frequently handicapped by the lack of advance notification on changesin
import regulations, as in the case of new animal health requirements implemented in 1998 which restricted
importsof U.S. dairy cattle. In general, Egypt should adhere to WTO guidelines on notification of changesin
itsimport regulations.

Although Egyptian authorities stress that standards applied to imports are the same as those applied to
domestically-produced goods, importers report that testing procedures for imports often differ and note that
inadequately equipped labs and faulty analysis frequently result in inaccurate test results.

Further complicating import inspection procedures, five Egyptian ministries regulate agricultural imports: the
Ministries of Agriculture, Health, Economy, Industry, and Scientific research. Ministry regulations sometimes
conflict and often are inconsistent with international standards or practices. For example, Ministry of Health
guidelines conflict with Ministry of Industry meat labeling regulations, which require that a label with the
importer'snamebeincludedinsidethe packaging. Thisrequirement also raisesprocessing costsand discourages
some exporters from competing in the market, generally resulting in higher prices to the consumer.

GOVERNMENT PROCUREMENT

Egypt is not a signatory of the WTO Agreement on Government Procurement. In 1998, Egypt passed a law
outlining new regulations for government procurement. Among its provisions, the new law prohibits
transforming a bid into a tender (a major defect of earlier legidation). In addition, it mandates that technical
factors be considered in addition to price in the awarding of contracts. Previoudy, publicly-owned companies
received preference, but under the new law, this preference only applieswhen the bid of the publicly-owned firm
iswithin 15 percent of the other bids. The law aso seeks to increase contractor rights through such steps as
mandating the immediate return of deposits once the government announces the results of a tender. This law
makesanumber of positive changesto Egypt’ sgovernment procurement practices, among them the requirement
for an explanation of the grounds for a contract award. Concerns about transparency remain, however. For
example, the PrimeMinister hasthe authority to authorizethe method of tendering for specific entitiesaccording
to terms, conditions and rules which he determines.

LACK OF INTELLECTUAL PROPERTY PROTECTION

Egypt is a member of the World Trade Organization (WTO), but as a least developed country the Egyptian
Government may avail itself of atransitiona period for complying with obligations under the Trade Related
Aspects of Intellectual Property (TRIPs) Agreement. Egypt is a member of the World Intellectual Property
Organization (WIPO), and is a signatory to Berne Convention for the protection of literary and artistic works
(copyright) and the Paris Convention for the protection of industrial property (patent and trademark), and the
Madrid Agreement Concerning the International Registration of Marks (Stockholm Act of 1967). The U.S.
Trade Representative placed Egypt on the “ Special 301" Priority Watch List in 1997 and 1998 due to a lack
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of progressin patent protection and in the enforcement of copyright protection despite an extensive program of
assistance in the intellectual property area.

Egypt took measures in 1998 that could contribute positively to IPR enforcement and administration in the
future. Progresswas achieved in strengthening the operational and management capacities of its patent and
trademark office, and the government adopted an "I PR reform plan" which includesplansto meet WTO TRIPs
requirements as outlined below.

Copyrights

Since 1997, Egypt has strengthened the enforcement of copyright protection laws aready on the books,
although enforcement remains erratic and inadequate. Law 29 of 1994 amended the copyright law (Law 38
of 1992) to ensure that computer software was afforded protection as a literary work, alowing it a 50-year
protection term. Law 38 of 1992, an amendment to the out-of-date 1954 copyright law, increased penalties
againgt piracy and provided specific protection to computer software. A 1994 decree also clarified rental and
public performance rights, protection for sound recordings, and the definition of personal use. Copyright
piracy continuesto affect most categoriesof works, including motion pictures (invideo cassette format), sound
recordings, printed matter (notably medical textbooks), and computer software. The U.S. motion picture
industry aloneis estimated to have lost $11 million in 1998 due to audiovisual piracy.

In the area of software piracy enforcement, the Government of Egypt has failed to target magjor pirate
producers, and instead focused on small-scale end users. Much remains to be done in this area, including
eliminatingtheuseof pirated software and unauthorized copying of licensed software by government ministries
and providing effective enforcement against major end-users of pirated materials.

Patents

The existing Egyptian patent law (Law 132 of 1949) provides protection below international standards. It
contains overly broad compulsory licensing provisions and excludes from patentability substances prepared
or produced by chemical processesif such products are intended for food or medicine. The patent termis 15
yearsfrom the application filing date, compared with the international standard of 20 years. A 5-year renewa
may be obtained only if the invention is of specia importance and has not been adequately worked to
compensate patent holders for their efforts and expenses. In the area of pharmaceuticals and medicines,
manufacturing processes are patentable, but the term for process patents is only 10 years. Compulsory
licenses, which limit the effectiveness of patent protection, aregranted if apatent isnot worked in Egypt within
three years or is worked inadequately.

Since 1992, U.S. experts have met regularly with Egyptian experts responsible for revising the patent law.
Egypt has drafted, but not passed, legidation designed to improve patent protection by providing product
versus process patents, and increasing the protection period to 20 years, and offering some limited
improvementsin the areaof compulsory licensing. However, the government may opt to delay implementation
of the legidlation, once passed, to take advantage of the transition period for product patent protection for
pharmaceutical s through 2005 granted to least developed countries under the WTO TRIPs agreement. The
United States has conveyed its serious concerns to the Government of Egypt in thisregard, and requested that
Egypt expedite patent protection for pharmaceutical products.
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Trademarks

Egypt is considering completely revising its laws in order to enhance significantly legal protection for
trademarks and industrial designs. The current trademark law, Law 57 of 1939, is not enforced strenuously
and the courts have only limited experiencein adjudicating infringement cases. Finesamount to lessthan $100
per seizure, not per infringement. Judgments and enforcement must be made separately in each of the 26
governorates. Inaddition, inrecent months, recording compani eshave experienced difficultieswhen attempting
totransfer trademark registrationsfrom onelocal agent to another. Egyptian Government employeesundertook
substantial USAID-funded training in 1998, training which should improve the quality and transparency of the
trademark registration system.

Other Industrial Property

Trade Secrets: Egypt hasno specific trade secretslegidation. Protection of commercially valuableinformation
is possible through contractual agreement between parties. Breach of contractual terms of protection can be
remedied in legal proceedings under either the civil or criminal code, depending on the severity of the damage
caused.

Semiconductor Chip Layout Design: There is no separate |egislation protecting semiconductor chip layout
design, athough Egypt signed the Washington semiconductor convention.

SERVICES BARRIERS

Thegovernment passed | egidation in 1998 which hasthe potential to significantly expand theroleof theprivate
sector in the banking and finance sectors. Laws were a so passed reducing the government's monopolies on
airport and port services. Private firms continue to dominate advertising, accounting, car rental, and awide
range of consulting services. Egypt isasignatory of the 1997 WTO Agreement on Financia Services.

Banking

Thegovernment in 1998 enacted | egid ation authorizing the privatization of Egypt’ spublic sector banks. There
is no announced time line for privatization of a state-owned bank. The law alows foreign ownership.
Implementing regulations place a 10 percent cap on shares owned by any one party. In Junel996, the People’'s
Assembly passed a bill amending the banking law and allowing foreign ownership in joint venture banks to
exceed 49 percent, thus encouraging greater competition.

Since March 1993, Egypt has allowed existing foreign bank branches to conduct local currency operations.
Two U.S. bank branches have received licensesto do so. However, most foreign bank branch operations are
subject to a government economic needs test which can be used to limit foreign access to the market.

Securities
International investors are permitted to operate in the Egyptian stock market largely without restriction.

Foreign brokers, including U.S. and European firms, are permitted to operate in the Egyptian stock exchange
and have established or purchased stakes in brokerage companies. Egypt’s WTO financia services

Foreign Trade Barriers 97



Egypt
commitmentsin the securitiessector providefor unrestricted market accessand national treatment in the sector.

Insurance

Foreign participation in Egypt’s insurance market was first permitted by a 1995 law alowing foreign
companies to hold up to a 49 percent stake. Egypt passed an insurance law in 1998 which permits private
sector entry into the capital of Egypt’s three state-owned insurance companies. The law also removed al
restrictions on minority foreign ownership of insurance firms and abolished the ban on service by foreign
nationals as corporate officers. As in the banking sector, no target date has been announced for the
privatization of a public sector insurance firm. Severa foreign firms are awaiting approval of their
applications to establish mgjority sharesin existing joint venture firms or new companies. Egypt continuesto
prohibit foreign insurance companies from establishing agencies or branches. In its offer under the WTO
Agreement on Financia Services, Egypt committed to relax itseconomic needstest inlife, health, and personal
accident insurance in the year 2000 and in non-lifeinsurancein theyear 2002. Egypt aso made commitments
to allow life and reinsurance brokerage on a cross border basis. However, foreign insurance brokerage firms
dtill are not permitted to establish officesin Egypt.

Telecommunications

Egypt took major stepsin 1998 to begin to open its telecommunications market to international participation.
Two key government actions in 1998 altered the structure of Egyptian telecommunications: the March 1998
law establishing Telecom Egypt and the awarding of two maobile phonelicensesto private sector-led consortia..
The March 1998 law laid the basis for changing the national telecommunications company (Arento) into
Telecom Egypt, ajoint stock company. Telecom Egypt currently isworking to effect the managerial and legal
changes needed to prepare the firm for offering to private investors, a step not expected to occur for two to
threeyears. According to private sector analysts, Telecom Egypt also isworking to improve the transparency
and quality of itsaccounting, akey concern for potential futureinvestors. Inlinewith provisions of the March
1998 law, the government must maintain a majority share in Telecom Egypt and is not expected to sell more
than 20 percent of the company.

Theawarding of two licensesfor the provision of mobiletelephone services (to Misrfone and Mobinil) marked
the first major entry of the private sector as operators in this sector. Telecom Egypt aso awarded contracts
totwo firmstoinstall and link-up pay phones. Foreign firmsactively compete for contracts as Telecom Egypt
works to expand and modernize its networks and switching equipment. However, in general, Telecom Egypt
doesnot buy consulting or management services, and foreign firmsdo not currently play asignificant operating
rolein Egypt’ s grid.

In 1998, the government indicated itsintent to accede to the WTO Basic Telecommunications Agreement and
the Information Technology Agreement. In addition, Telecom Egypt has been exploring ways to add
value-added services to its network. These developments, and the 1998 actions which laid a base for
privatizing part of Telecom Egypt, suggest that there may be growing prospectsfor U.S. firmsin this sector.
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Maritime and Air Transportation

In 1998, the government amended a 1964 law establishing the General Egyptian Maritime Organization to
permit the private sector to carry out most maritime transport activities, including loading, supplying, and
repairing ships. This measure ended the government's long-held monopoly in this sector. Egypt aso passed
alaw permitting private firms to build and operate new airports.

Other Service Barriers

Egypt maintains several other barriersto the provision of servicesby U.S. firms. Foreign motion pictures are
subject to a screen quota and limitations on the number of prints of aforeign film a distributor may import.
Private and foreign air carriers may not operate charter flights to/from Cairo except with the approval of the
national carrier. Only Egyptian nationals may become certified accountants.

INVESTMENT BARRIERS

Under the 1992 U.S.-Egypt Bilateral Investment Treaty (BIT), Egypt is obliged to maintain critical elements
of an open investment regime, including national and MFN treatment of foreign investment (with exceptions
limited by the Treaty), free financial transfers, and international law standards for expropriation and
compensation. Moreover, the BIT establishes procedures for U.S. investorsin Egypt to directly enforce the
Treaty's obligations, including international arbitration. Generally, current Egyptian law meets or surpasses
BIT standardsin all categories.

A 1997 law reaffirmed basic guarantees for investors and modified the framework for investment

incentives. It offers automatic approval for most new- to-market companies and particular advantages for
investors in 16 sectors including agriculture, maritime, transportation, and computer software devel opment.
Automatic approval does not extend to military and related products. The 1997 law permits the Generd
Authority for Free Zonesand Investment (GAFI), now aunit of the Ministry of Economy, substantial discretion
in granting investment incentives. In general, incentives are geographically based to encourage investment
outside Cairo, with tax holidays up to 20 years available to companieslocated in parts of upper Egypt. Current
tax law doesnot grandfather favorabletax treatment toinvestmentsin expanded capacity in existing operations.

The People's Assembly amended the Companies Law (Law 159 of 1981) in 1998 to streamline

procedures for establishing a new firm. In addition, the government reaffirmed its commitment to introduce
a"unified” companies law to rationalize the multiple laws addressing incorporation

procedures and ligibility for tax benefits and other incentives, although it did not set a target date for this
effort.

Under the WTO Agreement on Trade-related Investment Measures (TRIMs), Egypt must notify WTO
members of measures that are inconsistent with its obligations under that agreement, and eliminate these
measures before January 1, 2000. Egypt maintains preferentia tariff rates for auto parts, which are granted
in exchange for reaching specified levels of local content. Because Egypt, inits notification, stated that it had
no local content provisionsin the automobile sector, it appearsto bein violation of its commitments under the
TRIMs Agreement. U.S. companies have complained about this practice and about Egypt’s
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prohibitive tariff rates on a number of imported parts, which makes locally-produced products such as
automobiles and boilers too expensive to export.

ANTICOMPETITIVE PRACTICES

Egypt does not have a basic law prohibiting anticompetitive practices of monopolies, cartels, or conflicts of
interest. Given the relatively small size of the economy, most sectors are dominated by only afew players,
whether private or public. Thus, anticompetitive practices are a structural feature of the economy. Egyptis
in the process of developing an antitrust law which is expected to incorporate aspects of earlier legidation on
dumping, monopolies, and price fixing.

ELECTRONIC COMMERCE

There are no specific barriersto electronic commerce in Egypt. Egypt has played an important rolein WTO
meetings on electronic commerce, circulating a paper associating the sophistication of telecom infrastructure
inlesser-devel oped countrieswith the ability to succeed inthe electronic commerceenvironment. Nonetheless,
Egypt has not yet joined the Information Technology Agreement or made basic telecommunications
commitments in the General Agreement on Trade in Services (GATYS).

OTHER BARRIERS

The government controls prices in the important energy and pharmaceuticals sectors. In many instances, the
government has not allowed pharmaceutical pricesto rise with genera inflation. U.S. and other foreign firms
must therefore navigate in a pharmaceutical market featuring some of the lowest drug prices in the world.
Foreign companies occasionally allege discrimination in the granting of price increases. In addition, many
regulations regarding manufacture and registration of pharmaceuticals are opague and vague. Furthermore,
Egypt bans the import of many pharmaceuticals in finished dosage forms, and requires foreign companies to
license the manufacture and sale of imported drugs to local companies.

While Egypt’ s business climate is steadily improving, the country continuesits transition from a command to
amarket economy. Lack of transparency, excessive bureaucracy and red tape, and low-level corruption are
barriers to doing businessin Egypt.
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In 1998, the U. S. trade surplus with El Salvador was $77 million, compared to a$52 million surplusin 1997.
U.S. merchandise exports to El Salvador were $ 1.5 billion, an increase of $117 million (8.4 percent) over
1997. El Salvador wasthe United States' 49th largest export market in 1998. U.S. importsfrom El Salvador
were $ 1.4 billion in 1998, an increase of $91 million (6.8 percent) from the level of importsin 1997.

The stock of U.S. foreign direct investment in El Salvador was $221 billion in 1997, an increase of more than
26 percent from 1996.

IMPORT POLICIES
Tariffs

El Salvador isamember of the Central American Common Market (CACM), which also includes CostaRica,
Nicaragua, Guatemala, and Honduras. It isalso an active member of the Central American Northern Triangle
Subregional Group, formed by El Salvador, Guatemala and Honduras, which seeks to further economic,
political and socia integration in the region. The Northern Triangle countries hope to conclude a free trade
agreement with Mexico during 1999. CACM members are working to reduce their common external tariff
(CET) from the current range of 0 to 20 percent to O to 15 percent by the year 2000, while alowing each
country to implement the necessary reductions at its own pace.

El Salvador’ stariffsin January 1999 range from O to 16 percent for most products. Tariffs on capital goods
and raw material currently are O to 1 percent. Intermediate goods range from 5 to 11 percent. Final goods
range from 15 to 16 percent. With the exceptions of afew products, most trade within CACM is duty free.

There are no legal barriers to U.S. exports of manufactured goods or bulk, non-agricultural commodities to
El Salvador. Except vehicles, alcoholic beverages, and certain luxury items, U.S. exports face tariffs ranging
from O to 16 percent, with rates scheduled to fall to a maximum of 15 percent in July 1999.

STANDARDS, TESTING, LABELING AND CERTIFICATION

Generally, standards have not been a barrier to the importation of U.S. consumer-ready food products. The
Ministry of Health requires a* certificate of free sale” showing that the product has been approved by U.S.
health authoritiesfor public sale. Importersa so may be required to deliver samplesfor laboratory testing, but
this requirement has not been enforced. All importsof fresh foods, agricultural commodities, and live animals
must be accompanied by asanitary certificate. Basic grainsand dairy productsa so must haveimport licenses.

Sanitary restrictions on poultry

Since 1992, the Ministry of Agriculture has imposed arbitrary sanitary measures that restrict U.S. poultry
imports. These sanitary restrictions call for zero tolerance or negative laboratory tests for diseases such as
avian denovirus, chicken anemia, and samondla These diseases are common worldwide and are not
recognized as List “A” diseases by the International Office of Epizootics. Given the ubiquitous nature of
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samonella in poultry populations throughout the world, it would be difficult for any established poultry-
producing country to guarantee zero tolerance or negative lab tests on meat that has not been cooked or
irradiated. These standards are applied in adiscriminatory manner by El Salvador, since domestic production
is not subject to the same requirements asimports. Asaresult of these restrictive measures, exports of U.S.
poultry to El Salvador have virtually ceased. U.S. officials have met with Salvadoran agricultural officialsto
resolve this issue, with no success to date.

EXPORT SUBSIDIES

El Salvador offers a six percent rebate to exporters of non-traditional goods based on the f.0.b. value of the
export. The following products do not enjoy this rebate: coffee, sugar, cotton and metal/mineral products.
However, processed coffee can apply for the rebate, if it incorporates 30 percent of national value added tax --
for instance, if it is shipped as“gourmet” coffee, or if it is“organic” coffee. Sugar can apply if it is exported
asrefined sugar. Assembly plants using imported parts (maquiladoras) are eligibleif they meet the criteria of
adding 30 percent Salvadoran input to the production process. Although they enjoy aten year exemption from
incometax and duty free privileges, firmsoperating in free zones are not igibleto receiverebates. According
to COEXPORT (The El Salvadoran Exporters Association), 500 of their registered 600 members received
rebatesin 1997. The Ministry of Finance is reported to have reimbursed 9.2 million dollars to Salvadoran
exportersin rebates during 1997, and more than $ 12 million in 1998. In 1997, the government withheld 25
percent of export rebates to satisfy income tax obligations. From 1998 on, however, thiswithholding will no
longer take place and exporters will be able to keep 100 percent of the rebate.

LACK OF INTELLECTUAL PROPERTY PROTECTION
Patents

El Salvador's new patent legidation, (Decree Law 604), effective since November 1993, represented a
significant step in terms of patent protection. However, several provisions are not TRIPs-consistent. These
are: only 15 yearsfrom the date of solicitation for pharmaceutical productsand processes; broad interpretation
for patentable material; overly broad compulsory licensing provisions, the potential for obligatory compul sory
licenses; and no protection for products in the pipeline.

SERVICES BARRIERS

El Salvador isoverduein providing to the WTO an acceptance of the Fifth Protocol to the General Agreement
on Trade in Services, which is necessary to bring its commitments on financial servicesinto effect.

Foreign investors are limited to 49% of equity in TV and radio broadcasting. Foreign lawyers must be
graduates of a Salvadoran university. Notaries must be Salvadoran citizens.

ELECTRONIC COMMERCE

Thereareno known tariff or non-tariff measures, burdensome or discriminatory regulations, or discriminatory
taxation affecting electronic commerce.
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In 1998, the U.S. trade surplus with Ethiopia was $36 million, a decrease of $15 million in 1997. U.S.
merchandise exports to Ethiopia were $ 88 million, a decrease of $32 million (26.8 percent) over 1997.
Ethiopia was the United States' 116th largest export market in 1998. U.S. imports from Ethiopia were $52
million in 1998, a decrease of $17 million (25.0 percent) from the level of importsin 1997.

The stock of U.S. foreign direct investment in Ethiopia was $35 million in 1997, an increase of aimost 17
percent from 1996.

IMPORT POLICIES

Ethiopia has significantly reduced customs duties on a wide range of imports in the last several years,
especialy for those goods that are inputs for Ethiopian exports. In December 1998, Ethiopia reduced the
maximum tariff rateto 40 percent, the number of tariff bandsto seven (including the zerorate), and the average
tariff rate to 19.5 percent. Ethiopia has promised further reductions in import tariffs to an average of 17-18
percent by 2001. Salestax rates are now auniform 12 percent for al items. Excisetax ratesrange up to 200
percent for liquor and spirits. Other excise tax rates of 100 percent and above are applied to luxury goods,
such as perfume, large cars, and tobacco. These rates are applied equally to both domestically produced and
imported goods. Ethiopiaimposes no quantitative restrictions on imports and import licensing requirements
do not present a notable trade barrier. Customs clearance, however, remains a hindrance to importing. Not
only isthe clearance process slow, but imported goods are sometimes charged at attributed values instead of
at invoice values, even when the invoices have been certified by trade officials of the exporting country. The
government requiresthat al imports be channeled through Ethiopian nationals registered as officia import or
distribution agents. As a result of the border dispute with Eritrea, Ethiopia has redirected nearly all of its
foreign trade through the port of Djiboulti.

SERVICE BARRIERS

No foreign firm may participate in the domestic banking or insurance services under Ethiopia's investment
proclamation of June 1996. Other areas of investment reserved for Ethiopian nationalsinclude air transport
services for more than 20 passengers or for cargo above 2700 kilograms, forwarding and shipping agency
services, rail transport services, and non-courier postal services. Professional service providers must be
licensed by the Government to practice in Ethiopia. No regulations exist on international data flows or data
processing use, though the Ethiopian tel ecommunications corporation maintains a monopoly on the provision
of Internet service.

INVESTMENT BARRIERS

Although amendments to Ethiopias investment proclamation issued in September 1998 maintained the
exclusion on foreign participation in financia services (banking and insurance) and the other services noted
above, they opened three formerly prohibited sectorsto foreign investment: telecommunications, hydroelectric
power generation (below 25 megawatts), and defense. Investment in telecommunicationsand defense, however,
must be "in partnership with the Ethiopian Government." Another provision expands the
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list of services open to foreign investment to include engineering, architecture, accounting, auditing, and
business consultancies.

Under the new provisions, Ethiopian expatriates and permanent residents are considered "domestic investors'
and are permitted to invest in areas off-limits to other foreign investors, including retail, import and export
trade, printing, cinemas, road and water transport, and other small service establishments.

OTHER BARRIERS

Foreign firms are welcome to invest in state firms being privatized by the Ethiopian Government, athough in
some instances the government promotes joint ventures with Ethiopian private concerns rather than outright
salestoforeigners. Foreign firms participate through consultancy services preparatory to privatization aswell
as through tendering on advertised privatization opportunities.

There are no discriminatory or excessively onerous visa, residence, or work permit requirements for foreign
investors. Foreigninvestorsdo not face unfavorabletax treatment, denia of licenses, or discriminatory import
or export policies. Ethiopiasinvestment proclamation allowsall foreigninvestors, whether or not they receive
incentives, to freely remit profits and dividends, principa and interest on foreign loans, and fees related to
technology transfer. Foreign investors may also remit proceeds from the sale of liquidation of assets, from the
transfer of shares or of partial ownership of an enterprise, and funds required for debt service or other
international payments. Expatriate employees may remit 100 percent of their salaries. U.S. businesses
represented in Ethiopia do not encounter difficulties in the repatriation of dividends.

Thereareinstancesinwhich regulatory or licensing requirements have prevented thelocal sale of U.S. exports,
particularly persona hygieneand health care products. Thereare currently no means of protecting intellectual
property rights, patents, and/or copyrightsin Ethiopia. Firms generally place noticesin local newspapersto
effect registration of their trademarks with the ministry of trade and industry. On occasion, U.S. firms have
been reluctant to sell products or franchise the use of technology because of the lack of intellectual property
rights. Ethiopia combats corruption through a combination of socia pressure, cultural norms, and lega
restrictions. Corruption is not a significant barrier or hindrance to investment or trade in Ethiopia

104 Foreign Trade Barriers



EUROPEAN UNION

The European Union (EU) and the United States share the largest two-way trade and investment relationship
in the world. In 1998, the U.S. trade deficit with the EU was $26.9 hillion, an increase of $10.2 billion from
the U.S. trade deficit of $16.7 billion in 1997. U.S. merchandise exports to the 15 member states of the EU
werejust under $150 billion, an increase of 6.2 percent from thelevel of U.S. exportstothe EU in 1997. U.S.
imports from the EU were more than $176 billion, an increase of amost 12 percent from the level of imports
in 1997. The stock of U.S. foreign direct investment in the EU amounted to almost $370 billion in 1997, a
greater than 9 percent rise from 1996.

IMPORT POLICIES
Import and Distribution of Bananas

Since the late 1980's Latin American countries and the United States have urged the EU to implement the
"Single Market" for bananas in a manner consistent with their international obligations under the GATT
(Genera Agreement on Tariffsand Trade) and the subsequent international agreementsunder theWTO (World
Trade Organization). A group of Latin American countries -- Colombia, Costa Rica, Guatemala, Nicaragua
and Venezuela -- tried twice in the GATT to convince the EU to reform its discriminatory and burdensome
bananarules; twice GATT panels found that EU banana rules were GATT-inconsistent (1993, 1994); twice
the EU ignored those GATT panels and proceeded to extend and compound unfair and discriminatory trade
barriers.

On July 1, 1993, the EU implemented a new bananaimport regime to replace individua Member State rules
for banana imports. Elements of the new regime have caused significant adverse effects on U.S. distribution
companiesin the EU bananamarket. Asaresult of the EU’ sfailureto reform its discriminatory system, acase
wasfiled by thefive complaining parties (Ecuador, Guatemal a, Honduras, Mexico, and the United States) with
the WTO in February 1996, and a dispute settlement panel was established to review the EU banana regime
on May 8, 1996. The pand’s May 22 report listed violations of fundamental WTO provisions in goods and
services. The Appellate Body report, rel eased on September 9, confirmed the panel’ s major findings of WTO-
inconsistency of the EU regime and reversed two panel findings that had been favorable to the EU. The EU
agreed to implement the WTO reports' recommendations and rulings within a *reasonable period of time,”
which was determined in arbitration to be the period from September 25, 1997 to January 1, 1999.

On January 14, 1999, a revised EU banana regime went into effect. The revised regime maintains WTO-
inconsistent elements both in the structure of the market (goods) and licensing (services) regimes. The U.S.
Government continues to press the EU to implement a new regime that is WTO-consistent, and sought
agreement to return to the original WTO panel for ajudgement on the EU regime within the“ reasonabl e period
of time” provided for compliance. The EU refused effortsto address both goods and services aspects of thecase
with the origina pand that would have permitted completion of the process before the end of the
implementation period. As no consistent regime was in place by the end of the reasonable period, the United
States has requested the right to withdraw concessions under Article 22 of the Dispute Settlement
Understanding (DSU). The EC has exercised its WTO right to ask for arbitration on the amount of
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concessionsto bewithdrawn. Thisarbitration, under DSU rules, isscheduled to conclude by March 2, at which
time the United States may withdraw concessions.

EU Implementation of Uruguay Round Grain Tariff Commitments

During the Uruguay Round, the United States obtained atariff concession from the EU establishing a ceiling
on the duty that could be charged on grain. The celling is based on the duty-paid import price of grainsinto
the EU. However, the EU subsequently established a reference price system for grain imports. The reference
price system deprived U.S. exporters of the significant duty reductions that they expected to receive on high-
valuegrains, such asmalting barley and packaged rice. The United States held unproductive consultationswith
the EU under WTO dispute settlement procedures in September 1995 and requested aWTO Pand |ater that
month. The United States and the EU subsequently reached an agreement under which the EU committed to
establish acumulative recovery system (CRS) for duty underpayments and overpayments on brown rice, and
a side commitment to establish a system that would permit imports of alimited amount of malting barley at
50 percent or less of the duty that would otherwise be charged. After the threat of further WTO action, the EU
implemented these concessions in mid-1997.

The EU reauthorized the regulations regarding 1997 and 1998 imports of malting barley, and isin the process
of reauthorizing imports of one hundred thousand metric tons of malting barley for 1999 and 2000. On the
CRS, the United States and the EU signed a letter of understanding on duty treatment for husked rice in
December 1998 for one year. However, consultations on the subject are still ongoing.

Implementation of EU Import Quotas for U.S. Rice

As part of the concessons made to theUnited States as compensation for the accesson of Finland, Austria,
and Sweden to the EU, the EU agreed to implement tariff rate quotas (TRQ) for imports from the United States of
38,721 metric tons of milled rice & zero duty and 7,642 metric tons of brown rice a an ECU 88/MT duty effective
January 1, 1996. Inlate 1997, the EU, with the consent of the United States, implemented aoneyear quota. 101998,
the U.S. dlocation system, named AARQ (Association for the Allocation of Rice Quotas, Inc.) cameinto operation.
EU Commission Regulation (EC) No. 648/98 of March 23, 1998 ouitlines the quantities of milled and husked rice
originating in the United States which can beimported through the AARQ under the TRQ in 1998, 1999, and 2000.
Quantities for these 3 years exceed 38,721 MT and 7,642 MT for milled and brown rice, respectively, sSnce they
contain the 1996 TRQ volumes, spread out over 1998, 1999 and 2000.

Customs Classification of Information Technology Products

Increased tariff rates resulting from the reclassification by the European Commission and EU Member State
customs administrations of certain local area network equipment and multimedia personal computers have
raised concern with information technology equipment manufacturers. On February 25, 1997, the WTO
Dispute Settlement Body established a WTO Dispute Settlement Panel to examine whether the following
measures were inconsistent with the EU's obligations under Article |1 of the GATT 1994 (1) Regulation No.
(EC) 1165/95, which reclassifies certain LAN adapter cards from category 8471, "automatic data processing
machines and units thereof," to category 8517, "telecommunications apparatus'; (2) the actions of customs
authoritiesin Member Statesin reclassifying and increasing tariffsonimportsof all typesof LAN equipment -
including hubs, in-line repeaters, converters, concentrators, bridges and routers; and (3) the actions of customs
authoritiesin Member Statesin reclassifying and increasing tariffs on imports of PCs with
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multimedia capacity. On March 20, 1997, the dispute settlement body modified the terms of reference of the
Panel to include U.S. complaints against Ireland and the UK.

The Panel’sfinal report, released on February 5, 1998, found that the tariff concessions on “automatic data
processing machines’ (category 8471) inthe EU Uruguay Round tariff schedule apply to computer networking
equipment. Since the EU had been applying higher tariffs to computer networking equipment than the tariffs
provided for in category 8471, the EU was found in violation of itstariff obligations.

On the EU tariff treatment of multimedia PCs, the Panel found that (1) PCs that incorporate a TV tuner can
be regarded either as PCs capable of receiving TV or televisions that can also function as computers, and (2)
it could not make a decision in the United States' favor on the basis of the evidence before it. However, the
United States raised thisissue due to concerns that the EU might treat any PC with multimedia capabilities as
atelevision for tariff purposes.

The EU appealed the Panel’s ruling. On June 5, 1998, the WTO Appellate Body overturned the original
findings of the panel by finding in the EU’ sfavor on most points. However, the commercial resultsthe United
States wanted to achieve have substantially been met in the Information Technology Agreement (ITA). There,
the EU has agreed to lower tariffs on LAN equipment by the year 2000 (see below).

Tariffs on Information Technology Products

The EU is one of the signatories of the Information Technology Agreement of 1997, which eiminates tariffs
on over $600 billion worth of world trade in computers, tel ecommunications equipment, semiconductors, and
other information technology products. The EU will eliminate tariffs on al ITA products by the year 2000.
The United States and EU are working together with other countriesin the WTO to expand product coverage
through the conclusion of an additional tariff and nontariff liberalization package on abroader range of related
information technology products (ITA 1) by early 1999.

Restrictions Affecting U.S. Wine Exports to the EU

The United States and EU have an active two-way trade in wine, although EU exportsto the United States are
roughly ten times the size of U.S. exports to the EU. Since the mid-1980's, U.S. wines have been permitted
entry to EU markets by means of aseries of annud extensions to temporary exemptions from EU wine
making regulations. These regulations require imported wines to be produced with only those oenological
practices (i.e. wine making practices) which are authorized for the production of EU wines. Without these
"derogations,” the mgjority of U.S. wineswould be immediately barred from entering the EU. This leaves
in doubt both the foothold U.S. exporters have secured in the EU market and the prospects for export
expansion in the future. The United States seeks assurance of long-term access and growth potential for U.S.
wine exports to EU markets.

Recently, as a result of bilateral discussions, the EU derogations have been renewed until 2003, with a
Commission review in 2000. The EU has granted derogations for certain wine-making practicesto other third
countriesthat it has not granted to the United States The United States believes these derogationsfor additional
practices should also be granted to U.S. producers on amost-favored-nation basis. However, arange of other
barriers exists. The United States also is concerned about the EU’ s regulation 881/98 adopted to protect
certain “traditional expressions’ associated with wine and liqueur production. Traditiona expressions are,
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for the most part, adjectives used with certain other expressions (often geographical indications) to identify
descriptive attributes of wine or liqueur. These terms are granted trademark protection in the EU, although 1)
third country industry does not have a means to apply directly for such protection and 2) in many cases the
terms are highly generic (e.g. “ruby” and “tawny” are protected “traditional terms’). The United States does
not recognize the concept of traditional terms, nor isthis subject covered under TRIPs. EU tariffson wine are
also of concern.

The United States has held a series of consultations with the EU on these and other wine-related issues. The
main U.S. objective in the consultations is to ensure that the EU market remains open to U.S. wine and that
U.S wine exports can compete fairly on the EU market. In late 1997, the United States proposed broad-
ranging discussions on wine, potentially to include such issues as U.S. and EU oenological practices, the use
of semi-generic designationsinthe United States, and tariffs. After consultation withindustry, the United States
held preliminary discussions with the EU in July and September 1998 to establish a basis for negotiation of
anew Wine Agreement. The United States hopes negotiations can begin in early 1999.

Market Access Restrictions for U.S. Pharmaceuticals

U.S. pharmaceutical companies have difficulty with consistent market access throughout the EU because of
price, volume and access control s placed on medicines by national governments. The pharmaceutical industry
sees these controls as undermining the value of patents, distorting competition among medicines and across
national markets, limiting access by patients to innovative products, and diminishing the contribution of
Europeans to research and development.

While the EU's single market ensures that pharmaceuticals, like other goods, can move freely across borders
among EU countries, member state public health authoritiesimpose strict price controls on pharmaceuticals.
As aresult, since controlled prices vary greatly from one country to another, middiemen engage in parallée
trading, profiting at pharmaceutical companies expense by buying drugsin countrieswhere the priceislower
and selling in member stateswherethe priceisset at ahigher level. Thisunderminesthe need of pharmaceutical
companies to recoup the expense of their research and development.

Austria: SomeU.S. pharmaceutical companieshave complained about restricted accessto the Austrian market.
A U.S. firm seeking to market a product in Austria must first obtain the approval by the Austrian Socia
Insurance Holding Organization (Hauptverband der Sozialversicherungstréger). According to critics, thenon-
transparent procedures by which the Hauptverband approves drugs for reimbursement under Austrian health
insurance regul ations has perpetuated a closed market system favoring established suppliers. Pharmaceuticals
not approved by the Hauptverband have higher out-of-pocket costs for Austrian patients and therefore suffer
a competitive disadvantage vis-a-vis approved products. One U.S. pharmaceutical firm hasraised Austria' s
practices with the European Commission as a possible violation of the EU transparency directive.

The European Transparency Directive which will become effectivein Austriain 1999, further complicatesthe
issue. Allegedly to fulfill its obligations under the Transparency Directive, the Hauptverband has designed a
contract which sets out its approval proceduresin general terms. By signing the contract, afirm agreesto be
bound by the decisions of the Hauptverband, effectively waiving its rights of appeal under the provisions of
the Transparency Directive. About 65 percent of the pharmaceutical suppliers in Austria have signed the
contract, though a number of mgjor U.S. firms have not. Non-signatories are concerned that they
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may be the subject of harassment on the part of the government but this has not materialized. Other U.S.
pharmaceutical firms signed the contract in its present form, and approve its content.

Belgium: In Belgium, there are significant delays in providing market authorization and approval of pricing
and reimbursement for new pharmaceutical products. According to industry sources, the current average
duration for these processes is more than 1000 days, in contrast to EU requirements of a maximum 390 days
for the entire process. (Directives 65/65, 93/39 for Marketing Authorization, Directive 89/105 for
Transparency/Pricing and Reimbursement). One industry survey shows that the mean delay for Price and
Reimbursement exceeds 500 days, well in excess of the 180 days required by the EU. The lengthy processto
obtain marketing approval in Belgium shortens considerably the period of patent protection. Under the
centralized European procedure, mandatory for new products, the supplementary protection certificate period
depends on the date of first approval. U.S. companies are disproportionately affected by procedural delaysas
they are among the most active in developing and bringing to market innovative new products. The Belgian
Government reportedly is considering new legidation to bring the reimbursement period into line with the EU
Directive, but it is not clear when it will be implemented.

Pharmaceuticals in Belgium are also under strict price controls. There is a price freeze on reimbursable
products and arequired price reduction on drugs on the market for fifteen years. A four percent turnover tax
is charged on al sales of pharmaceutical products. Control of prices for reimbursed and non-reimbursed
products affect not only in-country sales, but exports salesto third markets for which the Belgian price isthe
reference price.

Spain: Pharmaceuticalsand drugs still must go through an approval and registration processwith the Ministry
of Hedlth requiring several years unless previously registered in another EU Member State or with the
equivalent EU body, in which case the processis shortened to afew months. Vitamins are covered under this
procedure; however, imports of other nutritional supplements are restricted, and they are dispensed only at
pharmacies. This has an impact on U.S. nutritional supplements exporter's efforts to develop the Spanish
market.

Ban on Fur from Animals Caught in Leg-hold Traps

In November 1991, the EU adopted a regulation banning the use of leg-hold traps in the EU. The regulation
also requiresaban onimportsof fur and fur products of certain speciesfrom countrieswhich either do not ban
leg-hold traps or do not conform their trapping practicesto internationally agreed humane trapping standards.
After over eight years of discussions on this topic, the United States and the EU signed an agreed minute on
humane trapping standards on December 18, 1997, in parallel with an EU agreement with Canadaand Russia.
Together, these instrumentsinvolve the countries accounting for the vast majority of international tradein fur.
The EU/Canada/Russia agreement is still undergoing domestic approval procedures. The EU completed its
approval of the U.S.-EU agreed minute on July 15, 1998. In the United States, the agreed minute does not
require formal treaty ratification procedures - competent authorities in the United States have aready begun
to undertake activities described in the agreed minute. The agreed minute should permit continuing access of
U.S.-sourced fur and fur-products to the European market. Nevertheless, some problems could still emerge as
the EU has not yet ended its requirement for certification of al fur imports. USTR will continue to monitor
closely developments on thisissue.
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STANDARDS, TESTING, LABELING AND CERTIFICATION

EU Member States till have widely differing standards, testing and certification procedures in place for some
products. Thesedifferencesmay serveasbarrierstothefree movement of these productswithin the EU and can cause
lengthy delays in sales due to the need to have products tested and certified to account for differing nationa
requirements. Nonetheless, the advent of the "new gpproach,” which streamlines technical harmonization and the
development of standards for certain product groups, based on minimum hedlth and safety requirements, generdly
gl pointstoward the harmonization of laws, regulations, standards, testing, quaity and certification proceduresin
the EU. The European standardization processis ill closed to U.S. firms direct participation, although European
standards bodies can be sympathetic to U.S. concernswhen approached. Thereisaso anincreasing trend in the EU
toadopt industry or environment tandardsbeforeinternational stlandards-makinginitiativeshavebeencompleted (see
3 generation wireless, wine and aircraft certification discussions below).

Standardization

Standardization continues to play an increasingly significant rolein U.S.-EU trade relations, as evidenced by
the Transatlantic Business Dialogue (TABD) adopted goal of “approved once accepted everywhere in the
Transatlantic Marketplace.” The United States Department of Commerce anticipates that EU legislation
covering regulated products will eventually be applicable to 50 percent of U.S. exports to Europe. Given the
enormity of this trade, EU legidation and standardization work in the regulated areas is of considerable
importance. Although there has been some progress in implementation, a number of problems related to this
evolving EU-wide |egidative environment have caused concerns to U.S. exporters. These include lagsin the
development of EU standards; lags in the drafting of harmonized legidation for regulated areas; inconsistent
application and interpretation by Member States of the legidlation that isin place; overlap among directives
dealing with specific product areas; grey areas between the scope of various directives, and unclear marking
and labeling requirements for regulated products before they can be placed on the market. While many such
problems may not constitute deliberate "trade barriers,”" their existence can impede U.S. exports to the EU.

Mutual Recognition Agreements

The EU isimplementing aharmonized approach to testing and certification aswell as providing for the mutual
recognition within the EU of national |aboratoriesdesignated by Member Statesto test and certify asubstantial
number of "regulated” products. The EU encourages mutual recognition agreements between private sector
partiesfor thetesting and certification of non-regulated products. Onedifficulty for U.S. exportersisthat only
"notified bodies’ located in Europe are empowered to grant final product approvals of regulated products.
While there are some laboratoriesin the United States which can test regulated products under subcontract to
a notified body, the limited number of such labs means that such subcontracting procedures are unlikely to
provide sufficient accessfor U.S. exporters. Moreover, these labs cannot issue the final product approval but
must send test reportsto their European affiliate for final review and approval, which delays the process and
adds costs for U.S. exporters.

The United States and the EU have negotiated a Mutual Recognition Agreement (MRA) for several important
sectors asameans of addressing thisissue. MRAswill permit U.S. exportersto test and certify their products
to the requirements of the EU in the United States, and vice versa. The U.S.-EU MRA entered into force on
1 December 1998. The MRA provides for a transition phase ranging from 18 months to 3 years, depending
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onthespecific sector. Under therecently agreed Trans-Atlantic Economic Partnership (TEP), the United States
and EU plan to negotiate MRASs in additional sectorsin 1999.

GMOs Product Approval

Despite EU Commission approva in 1998 of severa products of modern biotechnology, the lengthy and highly
unpredictable gpprova process for genetically modified organisms (GMO) has affected U.S. exports of corn and
soybeansand threatensto affect an even broader range of productsin 1999. Biotechnology continuesto beapolitical
issuein saverd member states which retain an activerole in the EU approva process, with scientific and objective
attitudes pushed to the side by emotional and extremist positions. Prospectsfor improvement appear dimat thistime.

Approva of "viable' GMO's --induding seeds and grains-- for environmental release and commercidization is
governed by directive 90/220, the subject of internal EU executive and parliamentary debate asit undergoesrevison,
aprocessthat may take severd years. Inthe meantime, the approval processis dow and unpredictable, and severa
member dates have defied find EU approvals, banning GMO's or suspending approvals without presenting any
scientificjudtification. The Commission hasshown greet rel uctanceto prosecutetheseviolationsof EU law. Severd
products have been under review for over three years, as compared to an  average Six to nine month process in
Canada, Japan and the United States. U.S. exports of corn to Spain and Portugal in 1997 were reduced to afraction
of higtorical levelsdueto tardy approvals. Exportsin 1998 may evenfdl to zero.

A new directive that would cover use of GMO'sin livestock feed, "Nove Feeds" is circulating in the Commission
but has not yet been published. Another directive on seedsfor planting has passed the Council but has not yet been
published. The United States recognizes the right of the European Union to ensure products introduced into the
market are safe and do not harm the environment. However, the EU process has become highly paliticized and the
addition of procedurad stepsand new, additiond scientific reviewsat the conclusion of an dready intensve scientific
review process placesin question the EU impartidity in these matters. Even when products are approved, market
accessfor productsof modern biotechnology isnot guaranteed. France, Austriaand L uxembourg haveimposed
marketing bans on GMO products, which run counter to EU regulations.

Labeling

In addition to directive 90/220, in May 1997, the EU adopted the “Novel Foods Regulation”, which governs
food safety assessmentsand labeling for genetically-modified foods. Theregulation requireslabeling of all new
processed foods and food ingredients, including those made from GMOs. Neither the novel foods regulation,
nor directive 90/220 makes clear which products processed from GMOs must be |abeled.

In September 1998, an EU law provided for labeling of foods processed from Bt-corn and herbicide-tolerant
soybeans became effective. First proposed a year earlier, the law fails to specify any threshold for incidental
contamination, testing method or list of exempted products. Indeed, one of the issues at present in some member
statesisthe determination of the threshold level that would trigger the labeling requirement. Austriahastaken
aleading position in advocating athreshold level (0.5-1.0 percent GMO content) lower than what the United
States congders economically feasible. An ad hoc committee was supposed to have completed such details by the
time of implementation in September 1998, but has made little progress. 1t is expected that whatever is eventudly
adopted for corn and soybeans will provide the basis for labding of other GMO foods. Some European food
processors have switched to non-U.S. soybeansto avoid confusing labeling regulations for GMO's,
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In the United States, companies are not required to label products simply because they are produced through
biotechnology. The United States believesthat such labeling is unnecessary, in the absence of an identified and
documented risk to safety or health. However, most European officials, including those that are pro-
biotechnology, have come to believe that labeling of al GMOs, regardless of risk, is necessary to ensure
consumer acceptance.

Ban on Growth Promoting Hormones in Meat Production

For dmogt 10 years, the EU has banned imports of beef produced with growth promoters. The United States
launched aforma WTO dispute settlement procedure in May 1996 chalenging the EU ban. The WTO Appdlate
Body (AB) upheld theorigind WTO Pand finding that thisban is inconsstent with WTO Agreement on Sanitary
and Phytosanitary (SPS) measures and callsfor the EU to comply with its WTO/SPS obligetions. The AB clearly
confirmstheearlier Pane finding that the EU ban wasimposed and maintained without evidence of hedth risksposed
by esting beef from cattle trested with growth promoters, and despite scientific evidence showing such mest to be
safe.

The EU announced in March 1998 that it would implement the AB finding. A WTO arbitrator consequently decided
that the EU needed 15 monthsto bring its measures into conformity with its WTO obligations, instead of the four
years it argued for, and that it was not necessary to conduct another risk assessment. The 15 months Started in
February 1998, with the adoption of the Appellate Body report. The reasonable period will expireon May 13, 1999.
The EU currently is undertaking additional studies on hormone usage in beef production. These sudies are not
expected to be completed before the end of the “reasonable period of time’ provided for WTO compliance. The
United Statesis seeking early discussion with the EU regarding how the EU will meet its WTO obligations.

Poultry Regulations

The EU continuesto refuse congdering the use of anti-microbial trestmentsin poultry production. Asaresult, U.S.
poultry exportsto the EU have been blocked since April 1, 1997, representing aloss of $50 million annually to U.S.
poultry exporters. In October 1998, the EU published an opinion on anti-microbid treatments, which, athough more
tolerant of someforms of treatment, does not recommend the use of chlorinated water, the primary meansemployed
in the United States to assure safety of poultry products from microbia contamination.

Besides this issue of anti-microbial treatment, there is another issue at stake in France regarding poultry
production: the United States continues to oppose the French ban on U.S. poultry, which has been in effect
sincetheearly 1960's. The French prohibition on U.S. poultry isbased on U.S. poultry feed practices, practices
which the United States believes to be entirely safe.

Specified Risk Materials Ban

On Jduly 30, 1997, the European Union adopted aban on the use of Specified Risk Materias (SRMs) for useinfood
and feed and medical, pharmaceutica, cosmetics and other industrial products. Specified risk materid isdefined as
(8) the skull, including the brains, eyes, tonsilsand spina cord of cattle, sheep, and goats aged over 12 months, and
(b) the spleens of sheep and goats. This measure results from EU concerns over the transmission of BSE, or bovine
spongiform encepha opathy, commonly known as“mad cow” disease. The ban, origindly
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scheduled to go into effect on January 1, 1998, was subsequently deferred severd times, most recently to January 1,
2000. The decision dso prohibits the use of the vertebra column of cattle, sheep, and goats for the production of
mechanically covered meet, and dlowsfor aderogation for thefeeding of fur animals. Industry sourcesestimatethat
the potentid trade effect of the ban could exceed $20 billionif al products currently covered are ultimately covered
by the ban.

Beyond the direct trade impact of the ban which is potentially significant, the SRM ban raises a number of
concerns with respect to WTO requirements, including those set out in the Sanitary and Phytosanitary
Agreement. It failsto recognize regional disease differencesin animal disease status; and it failsto account for
available scientific information and advice relating to the control of bovine spongiform encephal opathy (BSE)
and other transmissible spongiform encephal opathies (TSE) in products of animal origin. Asaresult, the ban
isunnecessarily restrictive. For example, products of the United States and other trading partners, which have
no evidence of BSE, are currently affected.

In November 1998, the EU Commission developed a proposal to address the overdl, long term problem of TSEs,
and proposed measures which would be implemented pending the formal adoption of the TSE proposa under co-
decison with the EU Council of Ministers and the EU Parliament. Both would apply only to the production and
placing on the market of live anima sand products of animd origin which aredestined for usein human food, animal
feed or fertilizers, and explicitly exclude cosmetics and pharmaceuticals. Provisions of the two measures are based
on recommendations of the International Office of Epizootics (OIE) for BSE. The TSE proposa could take up to
two years to be adopted. On December 15, EU Agriculture Ministers rejected the interim measures proposal, but
agreed to postpone the SRM ban until January 1, 2000.

EU Approval of Third Country Establishments Exporting Animal Products

Theimplementation of 21992 EU directive, requiring that practicaly all anima productsimported in the EU have
to be sourced from third country establishments gpproved by the European Commission, has effectively resulted in
tradelossesfor U.S. companies. The approva process entails that competent third country authorities compile for
each product category alist of establishments and guarantee that these establishments meet EU animal and public
hedlth requirements. Thislist issubmitted to the Commission servicesfor gpprova. All amendmentsto theexisting
ligt, including additions, deletions, name changes aso have to be submitted to the Commission. The Commission,
however, has not devoted the necessary resources to process submitted listsin atimely manner.

Asaresult, companieswith export opportunities have had to wait for months before being added to an approved list
and have thus been cut off from the European market. This problem has been especidly acute in the dairy sector,
but asthe directiveisfurther implemented to also cover important U.S. export products such asanima casingsand
pet food, amilar trade disruptionsin these sectors are likely in the near future.

Veterinary Equivalency

The United States and the European Commission concluded negotiations on a veterinary equivaency agreement in
April 1997 &fter over four years of often contentious discussons. This agreement trandates the principles of the
World Trade Organization Agreement on the Application of Sanitary and Phytosanitary Measuresinto practical and
workable terms. The agreement edtablishes a framework for the exporting country to make an objective
demondtration to the importing country that its sanitary measures achieve the importing country's appropriate level
of protection when such measures differ. By establishing clear criteriafor reaching a determination of equivalence,
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this agreement will facilitate trade in live animals and anima products. When implemented, the agreement will
edtablish the terms of trade for nearly al animal products, including dairy products, pet food, fishery and egg
products, between the United States and the EU, representing over $3 billion annudly.

TheEU Council of AgricultureMinistersagpprovedthe Agreement in principleon March 16, 1998 contingenton U.S.
publication of aproposed find rulein the U.S. Federd Register on the EU anima disease status. Thefina ruleon
recognition of freedom from Newcastle disease, foot and mouth disease and rinderpest in the EU was published in
November 1998. The proposed rule on the EU dtatus for classical swine fever is expected to be published in late
spring of 1999.

Proposals on Aflatoxin Limits

In July 1998, the EU adopted aregulation harmonizing maximum levels of aflatoxin in peanuts, tree nuts and dried
fruits, ceredlsand milk, effective January 1, 1999. At the sametime, adirective specifying sampling methodsto be
used after 31 December 2000, was adopted. The United States considers the maximum limits unjustifiably low in
relation to consumer exposure and risk and believesthat theselevel swill lead to trade disruptionswithout acorollary
increase in consumer protection.  Also, the sampling procedure will increase handling costs with no appreciable
reduction of aflatoxin contamination in consumer products.

Market Access for Gas Connector Hoses in Europe

A U.S. producer of gas connector hoses has experienced difficulties in obtaining market access in some
Member Statesfor its products due to design-restrictive standards that arguably have no bearing on the safety
and performance of the product. The problem has been extended to European markets generally with the
establishment of a CEN (European Committee for Standardization) technical committee to begin work on a
harmonized standard for Europe. Reports of initial technical discussions within the committee indicate
consideration is being given to standards containing design-restrictive requirements. Theinitiation of work on
a European regional standard resultsin a"standstill" on standardswork inindividual Member States and thus
can delay or, if it results in unnecessarily restrictive standards, prevent improved access to EU markets. The
U.S. Government hasbeen actively pursuing a resolution to this problem and in cooperation with industry will
be closaly examining the committee's progress. There has been no substantial progress since last year.

Waste Management

European Commission officials are working on draft proposals for a directive on batteries and adirective on
Waste from Electrical and Electronic Equipment. Whilethe United States supports the objectives of the drafts
to reduce waste and the environmental impact of discarded products, the manner in which these directives are
written raise a number of important trade policy concerns. In particular, the draft directives approach to
banning certain essential materials (such as lead, mercury and cadmium) and mandating specific design
standards appearsto lack adequate scientific and economic justification and may serve asunnecessary barriers
to trade. In addition, imposing the sole responsibility on the manufacturer for the collection and recycling of
used products is unnecessarily burdensome.

The ban on nickel-cadmium in the current draft of the directive on batteries and accumul ators appearsto lack
adequate scientific or economic justification and is unworkable for industry in its current form. The battery
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industry presented adraft voluntary agreement in October 1998 to increasetherate of collection and recycling,
but has yet to receive aresponse from DG-XI.

The draft directives are scheduled to be reviewed and voted on by the Commission in early 1999. If adopted,
the proposal swould then moveto the Council and Parliament sometimein mid-to-late 1999. The United States
Government will continue to monitor closely these proposals.

TheUnited Statesis a so concerned about adraft directive on thedisposal of end-of-lifevehicles. Thedirective
contains substance bans that do not appear to be justified by scientific risk assessments, and which would, if
implemented, impose onerous burdens on vehicle producers.

Voluntary Eco-labeling Program

On March 23, 1992, the EU Council of Ministers approved an EU-wide eco-labeling scheme. The schemeis
avoluntary program which permits a manufacturer to obtain an eco-label for a product when its production
and life-cyclemeet general and specific criteriaestablished for that particular product. Theprogramisintended
to encourage consumers to purchase products according to their overall environmental performance. EU eco-
label criteria have been adopted and published for twelve consumer product categories: washing machines,
dishwashers, soil improvers, tissue paper products, laundry detergents, light bulbs (single-ended and double-
ended), paints and varnishes, bed linens and t-shirts, photocopy paper, and refrigerators. The Commissionis
also developing criteriafor textile products, detergentsfor dishwashers, personal computersand footwear, and
has completed studies in six other areas, including converted paper products (e.g. notepads and envel opes).

U.S. companieshave complained about the non-transparency of certain aspectsof the eco-labeling development
process.

A Commission proposal to revise the EU scheme faltered in 1998 due to Council and Parliament disfavor and
the proposal isback with working-level officialsin the Commission. EU and U.S. experts met in October 1998
and agreed to the establishment of abilateral technical working group to discuss broad eco-labelingissues. The
group pledged to have ongoing contact and to meet face-to-face at least once a year.

Packaging Labeling Requirements

In 1996, the Commission put forward a proposed directive that would establish marking requirements for
packaging, to indicate recyclability and/or reusability. The United States has expressed two potential concerns
with this directive. First, to the extent that the EU new marking requirements differ from other marks widely
used in the United States and being developed in the ISO, the United States is concerned that packaging,
marketing and distribution operations will become more complicated and costly for both U.S. and European
firms wishing to sell their products abroad, without achieving any concomitant environmental benefit.

The second concern is related to Article 4 of the proposed directive, which would prohibit the application of
other marks to indicate recyclable or reusable packaging. Based on U.S. experience, thisrequirement islikely
to poseaparticular problemfor glassand plastic containers, asit would require companiesto create new molds
solely for use in the European market. Discussions underway in the 1ISO may go along way to
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resolving the potential problems, especialy as the Commission and the European parliament have indicated
their willingnessto review the proposed EU marksin light of an eventual 1SO agreement. As1SO has not come
forward with marking requirements, the European parliament went ahead and drafted its own marking
requirements which will be discussed internally prior to the vote in February 1999 and the publication of the
European Parliament’ s proposed amendment in spring 1999. The U.S. Government will continue to monitor
thisissue as it proceeds through the legidative process.

Metric Labeling

The 1980 Directive adopted to harmonize systems of measurement throughout the European Union according
to the international metric system mandates metric-only labeling on most products entering the EU from
January 1, 2000. An exception is made in afew specific areas such as air and sea transport in all member
states, distances and draught beer in the United Kingdom and Ireland. Exporters, both European and
American, have publicly voiced their objections, citing the costs of complying with conflicting EU metric-only
and U.S. mandatory dual labeling requirements. In February 1999, the European Commission proposed to
amend the Directive by postponing its implementation date by ten years, thus extending until 2009 the
transitional period during which labeling of measurement in Europe can be indicated in both metric and
American units. This amendment must be approved by both the EU Council of Ministers and the European
Parliament before it can go into effect.

New Aircraft Certification

The United States continues to be concerned by the possibility that European aircraft certification standards
arebeing applied so astoimpede delivery of quaified aircraft into Europe. Processesand procedurescurrently
employed by the European Joint Aviation Authorities (JAA) appear cumbersome and arbitrary, and in any
event cannot be uniformly enforced. For example, France continues to insist on an exception to the JAA’s
decison on certification of Boeing's new model 737 aircraft that limits the seat density of aircraft sold to
carriers located in France. The JAA decision itself took an inordinately long time, during which additional
conditions were imposed progressively on the U.S. firm. The United States desires a transparent, equitable
process for aircraft certification that is applied consistently on both sides of the Atlantic according to the
relevant bilateral airworthiness agreements.

Hushkit or New Engine Modified and Recertificated Aircraft

In 1997, pressure on EU Airport Authorities to reduce noise levels resulted in a Commission effort to
develop an EU-wide noise standard. When it became clear that it would be politically impossible to agree
on such a standard due to the high costs it would impose on EU manufacturers and airlines, the
Commission and Member States devel oped an aternative proposal. That proposal effectively passes these
costs to U.S. and other non-EU air carriers and to U.S. manufacturers of noise reduction technology
(hushkits) and new engines for older U.S. aircraft. The Commission has provided no scientific analysis
demonstrating that the regulation would actually reduce noise at European airports. The proposed
regulation establishes a design standard that restricts the operation of aircraft which otherwise fully comply
with the performance standard adopted by the International Civil Aviation Organization to which the EU
Member States agreed. The regulation would restrict the operation of aircraft that have been modified with
hushkits, no matter how quiet, or refitted with new engines that do not have a 3:0 or greater “bypassratio”.
“Bypassratio” isnot areliable indicator of aircraft noise, but this distinction
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would still permit the operation of EU-produced engines, which compete with those restricted by the
regulation, that have a*“bypass ratio” of 3.1:1.

Acceleration of the Phase-outs of HCFCs

The European Commission adopted a proposal in July 1998 to amend EU Regulation 3093/94 on
substances that deplete the ozone layer. The United States Government actively opposed early drafts, which
included phase-outs of some hydrochlorofluorocarbons (HCFCs) by 2000 or 2001, and would have
disadvantaged U.S. producers while not necessarily benefitting the environment. The final draft, however,
adopted a January 1, 2003 phase-out date for HCFCs used in refrigerated foam—in line with U.S.
law—thereby protecting the export to the EU of U.S. refrigeration egquipment.

The Council agreed to the 2003 date in adopting its Common Position in late December 1998. The Parliament,
which voted to accel erate the date to 2002 in mid-December, will discusstheissue againinlight of the Council
common position and is expected to reverse its earlier decison and agree to the 2003 date. The U.S.
Government will continue to monitor this proposal as it proceeds through the final stages of the legidative
process.

Triple Superphosphate

The EU imposes a 93 percent water solubility standard for the fertilizer product triple superphosphate
(TSP) to be marketed as “EC-Type Fertilizer.” TSP having alower percentage water solubility can be sold
in the EC, but without the “EC-Type” label. Scientific studies done to date on crops typicaly cultivated in
EU countries show that water solubility rates of 90% or higher are not necessary to gain the agronomic
benefits associated with adding TSP (or other phosphate fertilizers) to the soil. Substantially lower water
solubility rates for TSP are more than adequate.

The effect of this unjustified standard is to restrict international trade in TSP and to deprive the EU
consumers of TSP of the benefits of increased competition that would result if this unnecessary technical
barrier to trade were eliminated. The United States has requested a justification for this standard in light of
scientific opinion and trade rules.

Member State Practices

Some EU Member States have their own national practices regarding standards, testing, labeling, and
certification. A brief discussion of the national practices of concern to the United States follows:

Greece: Greece ingsts on testing U.S. wheat shipments for Karnal Bunt disease. It will not accept USDA
certificates stating that wheat comesfrom areasfree from the disease. The testing method used providesahigh
evidence of false positive results and thus serves as a de facto ban on imports of U.S. whest.

Italy: Italy'sinterpretation of EU sanitary and phytosanitary requirements has caused, or threatened to cause,
problems for the following U.S. agricultural exports: processed meat products, wood products, poultry
products, game meat, ingredients for animal feed, and seafood. In most cases, problems are limited to
clarifying and satisfying import certification requirementsthat differ dightly from other EU countries. In other
areas, such as game meat, imports are restricted pending further action by the EU Commission to
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identify approved exporters. In addition, Italian imports of bull semen are restricted because of qualitative
import standards for bull semen which favor domestic animals as well as high testing and registration fees.

Spain: Inrecent years, thetransparency of Spain's product standards and certification processes hasimproved.
Although Spain adapted its national regulationsto conform to EU directives, thereis till some uncertainty as
towhether the earlier exemption from homol ogation and certification requirementsfor equipment imported for
military useis still valid.

GOVERNMENT PROCUREMENT
Discrimination in the Utilities Sector

In 1990, in an effort to open government procurement markets within the EU, the EU adopted a utilities
directive covering purchases in the water, transportation, energy, and telecommunications sectors. The
directive, which went into effect in January 1993, requires open, objective bidding procedures (a benefit for
U.S. firms) but discriminates against non-EU bids absent an international or bilateral agreement. The
directive’'s discriminatory provisions were waived for the heavy electrical sector in a Memorandum of
Understanding (MOU) between the United States and the EU, signed in May 1993.

On April 15, 1994, the United States and the EU concluded a procurement agreement that expanded upon the
1993 MOU. The 1994 agreement extended non-discriminatory treatment to over $100 billion of procurement
on each side, including all goods procurement by all EU subcentral governments, as well as to selected
procurement by 37 U.S. states and seven U.S. cities. Much of the 1994 agreement isimplemented through the
WTO government procurement agreement, which took effect on January 1, 1996. The discriminatory
provisions of the utilities directive remain in effect in the telecommuni cations sector.

Member State Practices

Some EU Member States have their own national practices regarding government procurement. A brief
discussion of some of the national practices of particular concern to the United States follows:

Austria: Whilethe Austrian Government adherestothe WTO (GATT) Agreement on government procurement
and does not have "buy national” laws, some major contracts are negotiated by invitation, and limited tenders
and offset agreements are common in defense contracts. 1n 1998, aU.S. aircraft manufacturer was denied the
sale of a helicopter due to pressure from a European competitor, even after the Austrian Government had
approved the U.S. bid (the tender will be rebid). This pro-European bias aso appears to play arole in
privatization decisions, wherelocal politicians have sometimes sought to discourageforeign bidsby calling for
"Austrian solutions' to privatization.

In common with other EU member states, the Austrian Government makes offset agreements a standard
operating practicein defense contracts. Since 1978, the GOA has requested offsetsfor al military equipment
purchases from foreign suppliersin excess of 300 million Austrian shillings (about USD 25 million at current
exchange rates.) Theoretically, the offset alows the government to distinguish between bidders who are
otherwise equally qualified. Because offsets are used to promote Austrian exports and to stimulate foreign
investment in Austria, critics view the bidding system on defense contracts as vulnerable to distorting the
principle of best bidder being awarded the contract.
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Denmark: The Danish Government, its ingtitutions, and entities owned by it are obligated to apply
environmental and energy criteria on an equa footing with price, quality and delivery terms in their
procurement of goods and services in a manner consistent with EU procurement rules. In practice, this will
likely mean specification of products bearing the EU "eco-label” or products produced by firms with a
satisfactory "ecoaudit." The environmental/energy requirement islikely also to spread to procurement by lower
level governmental entities. Thetrend toward specification of environmentally certified productsin government
procurement raises concerns, given broader U.S. concerns with the EU ecolabeling scheme (see above).

Germany: Through four years of German implementation of the EU Utilities and Remedies Directive, U.S.
firmscontinued to allegeirregularitiesin public procurement bid procedures. Under thetermsof the 1993 U.S.-
EU Memorandum of Understanding on government procurement (and since January 1, 1996, the WTO
Government Procurement Agreement), the system established for reviewing bid awards covered by the EU
Utilities Directive was also made available to U.S. firms bidding on supply contracts in the heavy electrical
equipment sector. The review mechanism provided an administrative means for challenging procurement
practicesin the electrical utilities sector, considered by many to be relatively closed to foreign suppliers. This
review mechanism proved ineffective because it did not contain effective remedies.

In October 1995, the European Commission formally challenged the adequacy of Germany's implementation
of the EU Remedies Directive. Moreover, in April 1996, the United States Trade Representative identified
Germany under Title VII of the Omnibus Trade and Competitiveness Act of 1988 for discrimination in the
heavy electrical sector. USTR suspended the imposition of the sanctions available under Title VI on October
1, 1996, following adecis on by the German cabinet to address U.S. concerns and reform German procurement
regulations by providing for court-based review of bid challenges, in linewith EU requirements. In May 1998,
the German Government passed a law incorporating the new procurement regulations, which combine
adminigtrative and judicial review, into existing German competition law. The law was approved by
parliament and became effective on January 1, 1999. USTR, in consultation with industry, is monitoring the
implementation of the new law to determine if it truly does improve access by U.S. companies to German
procurement markets.

Greece: Greek laws and regulations concerning government procurement nominaly guarantee non-
discriminatory treatment of foreign suppliers. Officially, Greece aso adheresto EU procurement policy, and
Greece is a member of WTO Government Procurement Agreement. Nevertheless, many of the following
problems still exist: occasional sole-sourcing (justified as extensions of previous contracts), loosely written
specifications which are subject to varying interpretations, and preferences for technologies offered by
longtime, traditional suppliers. Itisaso awidely held belief that firms from other EU Member States have an
automatic advantage over non-EU contendersinwinning Greek Government tenders. It hasbeen noted that U.S.
companies submitting joint proposals with European companies are more likely to succeed in winning a
contract. Greece continues to insist on offset agreements as a condition for purchase of defense items.

In December 1996, the Greek parliament passed legidation that alows public utilities in the energy, water,
transport, and telecommunications sectors to sign "term agreements’ with local industry for procurement.
"Term Agreements’ are contractsto which Greek suppliersare given significant preferencein order to support
the national manufacturing base. This was made possible as aresult of Greece's receipt of an extension until
January 1, 1998, to implement the EU Utilities Directive. Actually, before expiration of the
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extension, numerousterm agreementsworth billion of dollarswere signed by Greek public utilitieswith Greek
suppliers. Some of these term agreements are of 3-5 years duration, with an option of extending for another
3 years, thus excluding U.S. suppliers from vital sectors of government procurement for several years. The
European Commission has been examining the expedited procedures by which these contracts were approved.

Italy: Italy'sfragmented, often non-transparent government procurement practicesstill present obstaclestoU.S.
firms participation in Italian Government procurement, despite some progress. Corruption, particularly at the
local levdl, is till regarded as a problem in public procurement. Most recently, American companies have
reported greater access to public and parastatal contracts. Italy has implemented EU regulations relating to
procurement of goods and services and has made progress, with passage of the so-called “Merloni” legidation,
towards more transparent laws and regulationsfor public procurement and open market competition. Italy has
now completed implementation of national, EU and WTO procurement rulesand regul ations. Included in newly
approved national legidation are provisions allowing project management services to be contracted out to
private firms, in addition to project financing -- potentially opening up an entire new market in the engineering
services sector with opportunities for U.S. firms.

EXPORT SUBSIDIES
Agricultural Product Export Subsidies

The EU grantsexport subsidies (retitutions) on awide range of agricultura productsincluding whest, whest flour,
beef, dairy products, poultry, and certain fruits, aswell as some manufactured products such as pasta Paymentsare
nominaly based upon the difference between the EU price and the world price, usudly caculated asthe difference
between the EU internd price and the lowest offered price by competing exporters. The Uruguay Round Agreement
requires the EU to reduce export subsdies over Sx years by 21 percent in volume and 36 percent in value from a
1986-90 base period. Under the agreement, the EU is required to cut export subsidies by about $ 5-7 billion from
recent levels. However, inanumber of areasincluding beef, cheese, rice and dlives, the EU gppearsto berolling over
unused subsidy from one year to the next. The United States is currently investigating this action as a possible
violation of the WTO Agricultural Agreement.

Processed Cheese Export Subsidies

On October 1, 1997, Ambassador Barshefsky announced that USTR was invoking WTO dispute settlement
procedures in the context of a Section 301 investigation to challenge practices by the EU that circumvent the EU
commitments under the WTO to limit subsidized exports of processed cheese. Under itsinward processing system
for dairy products, the EU produces cheesefor export from dairy componentssuch asnonfat dry milk and butter. The
processor receives a subsidy upon the cheese being exported, but the EU does not count these subsdies againg its
export subsdy celling on cheese. The United States contends thisisabreach of the EU export subsidy commitments.
Initid WTO Article XXII consultations with the EU on these practices were held in November 1997. The United
Statesis considering next steps.

Canned Fruit

TheUnited States and other canned fruit producing countries (Argentina, Audtrdia, Brazil, Chile and South Africa)
continue to consult with the European Commission regarding the EU interna support regime for canned fruit.
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These governments believe that the operation of the EU support regimefor fresh peaches and pears has dlowed EU
fruit processors to unfairly undercut the domestic and export prices for canned fruit for the EU trading partners.

Despite the EU claims of adherence to the letter of the 1985 U.S.-EC Canned Fruit Agreement, oversupply of the
fresh fruit under the support regime may alow processors in certain Member States to ignore the minimum price
requirements of the agreement. This issue has been raised in the WTO Committee on Agriculture, where eleven
countries asked the chairman to convene consultations with the EU to address problems arising from the EU regime.
The United States and 13 other countries, led by Chile, held a specia meeting with the EU on canned fruit in June
1998 in Geneva. The EU did not respond to written questions provided prior to the meeting regarding the operation
of its support regime for canned fruit.

Government Support for Airbus

Since the inception of the European Airbus consortium in 1967, its partner governments (France, Germany,
Spain and the United Kingdom) have provided massive support to their national company partners in the
consortium to aid the devel opment, production and marketing of large civil aircraft. Sincethat date, the Airbus
partner governments either have committed, or are in an advanced stage of consideration of providing,
additiona fundsfor derivative models of current Airbusaircraft. On February 2, 1998, the Government of the
United Kingdom announced that it has agreed to a long-term loan of up to 123 million pounds (212 million
dollars) toward the design and development of the new wing for the Airbus A340-500/600 aircraft. For 1999,
the French parliament budgeted 644 million francs ($115 million) in reimbursable advances for this same
aircraft program.

Government support for Airbus has facilitated its growth and the introduction of a range of large transport
aircraft by alowing its national partner companies to avoid bearing the normal commercial risks that U.S.
manufacturers face when investing in new civilian aircraft programs. Prior to the recent round of new
development support, the Airbus partner governments bore 75 to 100 percent of the development costsfor all
major lines of Airbus aircraft and aso provided other forms of support including equity infusions, debt
forgiveness, debt rollovers and marketing assistance.

Theindividual Airbus partner companies are leading aerospace manufacturersin their home markets and, in
somecases, have substantial government participation in ownership. However, last July the French Government
announced a plan for the privatization of Aerospatiale. Under the plan finalized in December 1998, the
Government of France transferred its minority stake in Dassault (45.76%) to Aerospatiale which was then
merged withrival Aerospace company MatraHautes Technol ogies, an offshoot of the Lagardéregroup. Matra
will take a 30% to 33% stake in the new group, while another 20% will be floated on the stock market some
timein April 1999. The French Government will then own less than 50% of the new Aerospace group.

The United States is concerned that the launch of new Airbus programs and the restructuring of the Airbus
consortium may be used to justify additional government subsidies. The fact that Airbus captured nearly 50
percent of large civil aircraft ordersin 1998 and its outstanding orders are over $90 billion clearly demonstrate
that the Airbus consortium can no longer be considered an "infant industry” requiring government support. The
United States also continues to be concerned that the European Commission and its Member States may
attempt to influence commercial aircraft competitionsin favor of Airbusaircraftin amanner inconsistent with
its obligations. The 1996 National Trade Estimate Report provided examples of
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such attempts. The United States will continue to monitor EU involvement in future competitions and its
compliance with aircraft trade agreements.

To address U.S. concerns about the impact of European government support for its civil aircraft
manufacturers, the United States negotiated a bilateral large aircraft agreement with the EU in 1992. This
agreement expanded on the principles contained in the 1979 GATT Agreement on Tradein Civil Aircraft and
contains specific disciplines on the provision of future European government support for aircraft devel opment
by Airbus and the repayment of past support. In addition, it includes a prohibition on government support for
the manufacturing, marketing and sale of aircraft and aclarification of disciplines on government intervention
in aircraft marketing or procurement decisions.

The United States held formal consultations with the European Commission in January and July 1998 under
the terms of the 1992 bilateral agreement. At those meetings, the U.S. Government and the European
Commission exchanged information under the Agreement's transparency provisions on direct and indirect
government support and discussed government involvement in large civil aircraft manufacture and marketing.
Ideas for improving the operation of the agreement were aso examined.

Of particular concern are plans announced by European governments to provide financial support to develop
new Airbus aircraft, including the A340-500/600. (In the past, some loans for Airbus programs, repayable
fromroyaltieson aircraft sold, have been effectively forgiven because projected salesdid not materiaize.) The
U.S.-EU aircraft agreement requires that the European Union provide information to the United States on a
"critical project appraisal” demonstrating the commercial viability of new aircraft programs at the time
governments commit financial support to them. The EU has not yet provided the requested information.

Government Support For Airbus Suppliers

Belgium: The Government of Belgium and Belgian regiona authorities are reported to subsidize Belgian
aircraft component manufacturerswhich supply partsto AirbusIndustrie. According to availableinformation,
the subsidy is provided in a foreign exchange rate guarantee program under which payments are made to a
consortium of Belgian companies, Belairbus, which is an "associate member” of Airbus. The Government of
Belgium and Belgian regiona governments provide payments to the Belairbus companies to cover the
difference between actual (i.e., marketplace) foreign exchange rates and a guaranteed rate. The specific level
at which the guaranteed exchange rate was established has varied by Airbus aircraft programs as well as by
the number of aircraft in each program. The United States has al so posed questionsto the EU under provisions
of the WTO Agreement on Trade in Civil Aircraft and the Agreement on Subsidies and Countervailing
Measures, the latter permits member countries to seek and obtain information on the nature of a practice
maintained by another member and to clarify why it may not have been notified to the WTO asasubsidy. The
EU reply failed to supply substantiveanswersU.S. questions but indicated that the Bel gium program wasbeing
terminated.

France: In December 1997, the European Commission announced its approval of a French Government
"reimbursable advance" to fund the devel opment by European avionics companies of anew flight management
system (FMYS) for Airbus aircraft, the devel opment of which by these companies the Commission said "would
not be possible without aid". The Commission justified this subsidy on its estimation that a specific U.S.
company had a"quasi-monopoly" on salesof FM Sfor Airbusaircraft and that the French Government funding
would help reduce Airbus's dependence on the U.S. supplier. In fact, the
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overwhelming proportion of Airbusavionicsisalready European sourced, and the FMSin questionisinstalled
in avionics equipment produced by one of the European companies designated to receive the subsidy. It thus
appears that the intended effect of this subsidy isto entirely displace the U.S. company as asupplier of FMS
for Airbus aircraft.

Government Shipbuilding Industry Support

Member States of the EU provide subsidies and other forms of aid to their shipbuilding and ship repair
industries. Forms of aid have included subsidized restructuring of domestic shipbuilding industries, direct
subsidiesfor operationsand investment, indirect subsidies, home credit schemes, subsidized export creditsand
practices associated with public ownership of yards.

In June 1989, the Shipbuilders Council of America (SCA) filed a Section 301 petition, seeking elimination of
subsidies and trade distorting measures for the commercial shipbuilding and ship repair industry. Inresponse,
USTR undertook to negotiate amultilateral agreement in the OECD to eliminate all subsidiesfor shipbuilding
by OECD member countries. An agreement was signed in 1994 by South Korea, Japan, Norway, the United
States and the EU and could enter into force only after ratification by all signatories. The initially-scheduled
ratification deadline of January 1, 1996 was later extended to June 15, 1996 in order to accommodate the
ratification procedures and time lines for certain signatories. The EU ratified the agreement and adopted
implementing legidation in December 1995. All other signatories, except the United States, were abletoratify
the agreement by the extended deadline. Although the United States has not yet ratified the agreement, the
Administration supports ratification and plans to continue to push for ratification.

Until June 1998, EU aid to shipbuilding was governed by the Seventh Council Directive, which was adopted
in 1990. Under the Seventh Directive, the Commission set annual ceilings for subsidies for shipbuilding and
ship conversions (but not ship repair). Although the EU would have liked to see the OECD agreement
implemented, on June 29, 1998, it adopted a Council Regulation establishing new rules on aid to shipbuilding
because the Seventh Directive was due to expire at the end of 1998. According to the Regulation, operating
aid, whose ceiling is dictated by the Seventh Directive (nine percent for shipbuilding contracts with a contract
value before aid of more than ECU 10 million and 4.5 percent in all other cases), will be phased out by
December 31, 2000. The shift away from operating aid to other forms of support (such as aid for
restructuring, research and development and environmental protection, typesof aid already covered by existing
Community guidelines), is an attempt by the Commission to subject shipbuilding to the same state aid rules
faced by other sectors. The Regulation aims to uphold the integrity of the common market by establishing a
level shipbuilding playing field within the EU. However, the new EU regime on shipbuilding is more lenient
than the OECD agreement.

LACK OF INTELLECTUAL PROPERTY PROTECTION

The EU and its Member States support strong protection for intellectual property rights. The Member States
are members of al the relevant WIPO conventions, and they and the EU regularly join with the United States
in encouraging other countries, primarily developing ones, to sign up to and fully enforce high IPR standards,
including those in the WTO Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS).
However, there are a few Member States with whom the United States has raised concerns either through
Special 301 or WTO Dispute Settlement, about failure to fully implement the TRIPs Agreement.
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TheU.S.-EU Transatlantic Economic Partnership (TEP) initiative, initiated at theMay 1998 U.S/EU Summiit,
identifies intellectual property as an area where multilateral and bilateral cooperation can be intensified and
extended. The TEP action plan for multilateral cooperation addresses cooperation on TRIPs implementation
and WIPO treaty ratification, access to the Trademark Law Treaty, resolution of domain name trademark
conflicts and pursuing measures to fight optical media piracy. On the bilateral side, a number of issues of
interest to both the U.S. and the EU, including patent and design protection, will be addressed in the short- and
long-term.

Industrial Designs

The European Commission proposed a directive on the Legal Protection of Industrial Designs in 1993 to
providefor Community-wide registration of industrial designs, and up to amaximum of 25 years of protection
against unauthorized reproduction of industrial designs. The legidation provides protection similar to a
trademark with the criteria that the design must be novel and have a high degree of individua character.

A provision in the directive known as the “repair clause’ has been hotly debated since the directive’'s
appearance dueto diverging Member State and industry views over design protection of spareauto parts. U.S.
firms also have expressed different opinions on the issue, with U.S. auto manufacturers favoring strong
protection for spare car body parts, and insurance companies and spare parts manufacturers preferring more
flexibility inthe directive. At aJune 1998 Conciliation Committee, the Council and the European Parliament
agreed to remove protection for spare parts from the proposed legidation pending further study, but to leave
open the possibility of replacing it in afuture amendment.

The Commission expectsto finish arevision incorporating the Conciliation Committee resultsin early 1999,
after which the legidation will return to the European Parliament under a ssmple consultation procedure.
Whether the Council will adopt afina directive in thefirst half of 1999 depends on the speed with which the
European Parliament issuesits opinion on the compromise version. Although the parliamentary report should
be pro forma, the European Parliament's 1999 session will be cut short by el ectionsin June, leaving it littletime
toissueopinions. Oncethedirectivetakes effect, OHIM (the Office for Harmonization in the Internal Market
— aso known as the Community Trademark Office) will be the registrar for industrial designs.

Trademarks

Registration of trademarks with the European Community trademark office (official name: Office for
Harmonization in the Internal Market — OHIM) began in 1996. OHIM, located in Alicante, Spain issues a
single Community trademark which isvalid in all 15 EU member states.

Trademark Exhaustion: The Trademark exhaustion principle limits a trademark owner’s ahility to resort to
remedies against importers/distributors of trademarked goods outside channels authorized by the trademark
owner. The current EU regime supports the principle of ‘community exhaustion,” which allows resale of
trademarked goods within the fifteen member states once the trademark owner licenses their sale in any EU
country.
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In 1998 a European Court of Justice ruling (in Silhouette v. Hartlauer) upheld the legality of community
trademark exhaustion within the EU. The European Commission has defended the principle by maintaining
that community exhaustion hei ghtens competition within the internal market. However, member state opinion
remainsdivided and at theinsistence of the U.K. and Sweden, the Commission began astudy into the economic
impact of community exhaustion in the member states. European discount chains prefer, and have actively
lobbied for, a system of ‘international exhaustion,” which limits the trademark owner’s right to control
distribution of goods once he/she licenses them for sale anywhere in the world.

Madrid Protocol: The World Intellectual Property Organization’s (WIPO) Madrid Protocol, negotiated in
1989, providesfor an international trademark registration system permitting trademark ownersto register in
member countries by filing a standardized application. The European Community has not joined the Madrid
Protocol athough member states have. The U.S. has not acceded because it objectsto voting provisionsin the
protocol that would alow the EC a vote upon accession in addition to the votes of its member states. Given
the use of consensus decision-making procedures in WIPO and in the precursor Madrid Agreement, the U.S.
has proposed an informal “gentlemen’s agreement” that would establish voting procedures to address U.S.
concerns about the EU vote in the Madrid Protocol. The EU has not yet responded to the U.S. proposal .

Utility Models: In 1997 the European Commission proposed adirective on utility modelsto harmonize alevel
of protection in the member states for industrial applications lower than that granted for patents. Under the
directive, protection would apply to “any inventions susceptible to industrial application, which are new and
involve an inventive step” for amaximum of ten years. Utility model protection may also provide temporary
protection pending granting of a patent. Business groups have criticized the directive as being unclear and
ambiguous, noting that implementation may do more harm than good by introducing additional business costs.
Itisunlikely the directive will reach adoption in the near term. However, both European and U.S. industry are
united in disagreeing with the Commission that harmonization of this typeis needed in Europe.

Geographical Indications: U.S. industry has expressed concern about the 1992 EU Regul ation on "Protection
of Geographica Indicationsand Designations of Originfor Agricultural Productsand Foodstuffs' asamended
by a1997 regulation. Some believeit does not achieve abalance between protection for legitimate trademarks
and legitimate geographical indicators. |n practice, the regulation could bring registered trademarksin conflict
with registered geographical indicators.

Patents

Patent filing and maintenance fees in the EU and its member states are extraordinarily expensive relative to
other countries. Fees associated with the filing, issuance and maintenance of a patent over itslife far exceed
thosein the United States. In an effort to introduce more reasonabl e costs, the European Patent Office (EPO)
reduced fees for filing by 20 percent in 1997.

European Community Patent: The European Commission consultation process on a European Community
Patent (one that would harmonize patent issuance in EU member states) has yielded a number of conclusions
in the Commission’s Green Paper. The paper acknowledges a consensus on the need for a harmonized patent
system among EU member states, and proposes that such a system supplement -- not replace -- patentsissued
by the European Patent Office (EPO) in Munich (with a wider membership than the fifteen member states)
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and national patent offices. In addition, the Commission believesthe cost of an EC patent shouldn't be more
than a U.S. or Japanese patent and that EU law on patentability of computer programs and software related
inventionsmust be brought into linewith the United Statesand Japan. The Commissionwill advancelegidation
for a European Community patent in late 1999. However, a stumbling block to this effort is disagreement
among member states on which official EU languages will be used in patent applications.

Ireland: Aspart of the promised comprehensive copyright legidation, the Irish Government is also committed
to addressing non-TRIPS conforming provisions of Irish patent law. Ireland’s patent law, as it currently
stands, failsto meet TRIPs obligationsin at least two respects: (1) the compulsory licensing provisions of the
1992 patent law are inconsistent with the "working" requirement prohibition of TRIPs articles 27.1 and the
general compulsory licensing provisions of article 31; and (2) compulsory licensing conditions provided for
inthe 1964 patent law, which continues to apply in some applications processed after December 20, 1991, do
not conform to the non-discrimination requirement of TRIPs article 27.1.

Biotechnological Patenting

On June 16, 1998, after years of debate, the European Council adopted a directive on legal protection of
biotechnological inventions. The directive harmonizes EU member state rules on patent protection for
biotechnological inventions. Member states must bring their national lawsinto compliance with the directive
by July 30, 2000. The directive excludes plant and animal varieties from patentability and, although apositive
development for U.S. firms, will not provide the same level of patent protection that is provided in the United
States to biotechnological inventions. 1n addition, the directive is not binding on the European Patent Office.

Copyrights

In April 1998, the European Commission proposed a directive on the “Harmonization of Certain Aspects of
Copyright and Related Rights in the Information Society”. The directive would require member states to
implement harmonized regulations on the protection of copyrights and is seen as a first step in granting
copyright protection for works in digital form. Although the directive was proposed following a lengthy
consultation process, itsprovisionsare controversial, especially amandatory exception for private copyingand
for temporary reproductions that are “integral” to a technological process and have no separate economic
significance. The European Parliament is expected to propose extensive amendments to the legidation in a
‘first-reading’ in February 1999. However, it isunlikely that the Council will adopt afinal versioninthefirst
half of 1999.

Copyright Protection for Databases: By January 1, 1998, member states were required to transpose into
national law the 1996 EU directive on the legal protection of databases. A new ‘sui generis' right extends
copyright protection for fifteen years to the contents of a database, whether or not the material is otherwise
eligiblefor copyright protection. However, thisright is available to non-EU creators of databases only on the
basis of reciprocity. The U.S. business community, while supportive of protection for databases as essential
to a sound legal framework for Europe’s information society, remains concerned about the impact the
reciprocity provisions of the directive will have on U.S. publishers of databases. Scientists worry that the
directive will make access to databases prohibitively expensive although the directive permits member states
to allow exemptions for groups accessing data for research or education.
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Member State Practices

Some EU Member States have their own special practices regarding intellectual property protection and
enforcement that do not necessarily comply with international obligations. A brief discussion of those which
are of concern to the United States follows:

Austrian copyright law also requires that alicense fee be paid on imports of home video cassettes and cable
transmission. Of these fees, 51 percent are paid into a fund dedicated to social and cultural projects. In the
United States view, the copyright owners should receive the revenues generated from these fees and any
deductions for cultura purposes should be held to a minimum.

Belgium, France: Belgium and France collect levies on blank tapes and recording equipment to compensate
right holders for the private, home copying of their works and to provide a source of funding for local
productions. These levies are distributed by nationa collecting societies to the various categories of right
holders according to statutory provisions. National treatment is denied to some U.S. right holders, however,
and the United States motion picture and recording industries have not been able to collect their rightful share
of these proceeds.

Denmark: Denmark's intellectual property laws are generally adequate. However, certain problems exist.
Denmark was named on the 1998 Special 301 Watch List because enforcement is made difficult by the fact
that the Danish Government does not make available provisiona relief on an ex parte basisto prevent ongoing
infringement or preserve evidence in the context of civil litigation. Article 50.1 of the TRIPs Agreement
requires that such provisional relief be made available in civil or crimind litigation. The availability of such
relief is particularly important to the United States software industry because of the ease with which the
evidence of infringing use can be eiminated if the infringers are forewarned of the right holder's interest. In
response, the Danish Government has set up a committee to find out which legidative changes are needed in
Danish copyright laws and other related legidation to meet its TRIPs requirements.

Furthermore, Denmark's equivalent of the Environmental Protection Agency is at present compelled by a
Supreme Court ruling to permit competitors to rely upon extremely valuable test data for certain chemical
products that aU.S. firm has submitted in order to receive approval to market its productsin Denmark. This
contravenes the objective of the TRIPs Agreement and perhaps TRIPs Article 39.3.

U.S. authors do not receive royalties from Denmark for photocopying of their works used in Danish schools
and universities, because the Dani sh collecting agency Copydanwill not accept thevalidity of “enbloc” powers
of attorney issued by U.S. publisher and author organizations. Copydan maintains that it will pay only
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to aU.S. collecting agency built on amodel smilar to its own. Thisissue is being pursued at present on an
informal basis with the Danish Government.

Finland: Finland is working to achieve compliance with its obligations under the TRIPs Agreement in regard
to ex parte searches. Thereis a support for alegidative fix for the matter and simple provisiona changesto
the law are already in the drafting stage.

Greece: Greece has been on the Specia 301 Priority Watch List since 1994. Just prior to an out-of-cycle
review in December 1996, the Greek Government submitted an "action plan” laying out the stepsit would take
by April 1997 to reduce audio-visua piracy. While some of these stepsweretaken, the Greek Government has
lagged behind severely in licensing television stationsin accordance with the provisions of the 1995 medialaw.
The process, while finally underway after extremely long delays, was|ess than completed by December 1998.
The U.S. Government launched a WTO TRIPs non-enforcement challenge and consultations under WTO
auspices were started in June 1998. Consultations continue. Two other significant PR problems are lack of
effective protection of copyrighted software and of trademarked products in the apparel sector.

Ireland: Ireland isamember of the World Intellectual Property Organization and a party to TRIPs. Following
intensive negotiations with the U.S. Government in 1997, the Irish Government committed to introducing into
the parliament new copyright legidation by December 31, 1998, to bring Ireland's laws into line with its
obligations under the TRIPs agreement. Dublin also agreed to enact a new smaller "break-out" copyright bill
in advance of comprehensive legidation, which would address the Government's most pressing concerns with
regard to Irish copyright protection.

This breakout bill was enacted in June 1998, and among other provisions, strengthened the presumption of
copyright ownership and increased pendties for copyright violation. In mid-December 1998, the Irish
Government informed USTR that because of delay in drafting the comprehensive legidation, the Irish
Government would not be ableto introducethe legidation in the I rish parliament by the December 1998 target.
TheIrish Government informed USTR that it now intendsto introduce the new legidlation no later than March
1999 and to make every effort to have it enacted by July 1999.

Examples of TRIPs inconsistencies in current Irish law which the government is committed to addressing in
comprehensive reform legidation by the 1999 deadline include absence of arental right for sound recordings,
and no "anti-bootlegging” provision. Anlrishfailureto enact thelegidationin accordancewith itscommitments
may affect the 1999 section 301 review.

Italy: In 1998, the U.S. Trade Representative placed Italy on the “Priority Watch List” under the Specia 301
provision of the United States Omnibus Trade and Competitiveness Act of 1988, due to national TV broadcast
guotasin excess of the EU norm (see Services Barriers), and to alengthy delay in passage of national legisation
to address ongoing serious deficiencies in protection of copyright for sound recording, computer software and
film videos. In October 1996, the Italian Government introduced anti-piracy
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legidation in Parliament that would impose administrative penalties and increase criminal sanctions. The bill
isstill awaiting final Parliamentary approval. The United Stateswill continue to monitor developmentsin this
areaclosdly.

Portugal: Portugal’ slaws on the protection of intellectual property do not provide adequate protection for test
datasubmitted to regul atory authoritiesfor marketing approval of certain products (including pharmaceutical s)
asrequired by the WTO TRIPs Agreement. Portuga is currently in the process of updating several articles of
its existing legidation, including the section which covers the protection of test data. The United States has
informed Portugd of its concerns in this regard and will monitor the development and implementation of
changesto the legidlation.

Spain: Business statisticsindicate that software piracy declined in Spain from 74 percent in 1995 to 59 percent
in 1997, but still remains at a high level. U.S. companies hope that the judiciary will provide support for this
problem by processing piracy cases expeditiously and by imposing adequate penalties on offenders. In recent
years, the Spanish Government has increased its efforts to educate both the police and the judiciary asto the
economic significance of this problem.

Sweden: While Swedish intellectual property laws are satisfactory, their enforcement has been problematic.
The Swedish Government has not provided sufficient financial or personnel resources or training to the police
and prosecutor’s office, nor has it made PR enforcement a top priority. During the past year, however, the
Government has amended its law to allow for provisional relief in the context of civil searches in copyright
enforcement cases, an action that hasimproved the softwareindustry’ sgreatest copyright enforcement problem.
Another problem area, in which a conflict exists between the Swedish constitution’ s guarantee of freedom of
information and the rights of copyright holders of unpublished works remains unsolved, athough the
Government has begun the process of changing its law to protect unpublished works.

SERVICES BARRIERS
Broadcast Directive and Motion Picture Quotas

In 1989, the EU issued the Broadcast Directive which included a provision requiring that a majority of
entertainment broadcast transmission time be reserved for European origin programs "where practicable” and
"by appropriate means.” By the end of 1993, all EU Member States had enacted |egidation implementing the
Broadcast Directive.

The process begun by the Commission in 1993 to revise the Broadcast Directive in an effort to strengthen
guotas was concluded in April 1997 through a conciliation committee that resolved differences between the
European Parliament and the Council. By thetime an agreement wasreached on arevised directive, thedivisive
issueof strengthening European content quotas and expansion of thedirective'sscopeto new serviceshad fallen
by theways de despite the Parliament's protectionist line. The United States continuesto monitor developments
with respect to the Broadcast Directive.

Several countrieshave specificlegidationthat hindersthefreeflow of some programming. A summary of some
of the more salient restrictive national practices follows:
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France: The language of the EU Broadcast Directive was introduced into French legidation in 1992. France,
however, chose to specify a percentage of European programming (60 percent) and French programming (40
percent) which exceeded the requirements of the Broadcast Directive. Moreover, the 60 percent European/40
percent French quotas apply to both the 24-hour day and to prime time dots. (The definition of prime time
differs from network to network according to a yearly assessment by France's broadcasting authority, the
"Consell Supérieur de I’ Audiovisuel," or CSA.) The prime time rules in particular limit the access of U.S.
programs to the lucrative French prime time market. France's broadcasting quotas were approved by the
European Commission and became effective in July 1992.

In addition, the United States continues to be concerned about the French radio broadcast quota (40 percent
of songson amost al French private and public radio stations must be Francophone) which entered into force
on January 1, 1996. The measure has the effect of limiting the broadcast share of American music.

Italy: In 1998, the Italian Parliament passed Italian Government-sponsored legislation including a provision
which makes Italy’ s national TV broadcast quota stricter than the EU 1989 Broadcast Directive. The Italian
law exceeds the EU Directive by making 51 percent European content mandatory during prime time, and by
excluding talk shows from the programming that may be counted towards fulfilling the quota. Alsoin 1998,
the Itdlian Government issued a regulation requiring all multiplex movie theaters of more than 1300 seatsto
reserve 15-20 percent of their seats, distributed over no fewer than three screens, to showing EU-origin films
ona“stable’ basis. Cinemaownersarguethat “ stable” needsto beinterpreted flexibly (i.e., the quotasapplied
on a yearly rather than daily basis) in order to ensure continued profitability. Indications are that the
government intends to apply the quota on adaily basis.

Portugal : InJuly, 1998, Portugal passed new television legid ation containing language from the EU broadcast
directive. The new legid ation modifiesand strengthensthe existing quotasfor Portuguese language, European,
and independent productions. The new law, however, also includes provisionsfor flexible application of these
guotas. In practice, available Portuguese and European programming is insufficient for broadcasting needs
and, consequently, the quotas have not been strictly enforced. Portugal is also considering new draft cinema
legidation, which may allow the imposition of distribution and screen quotas. The United States will closely
monitor the implementation of this restrictive legidation.

Spain: Draft legidation implementing the revised EU Broadcast Directive awaits final parliamentary action,
which isexpected in 1999. The proposed new law maintai ns the same restrictions on non-EU programming as
in the earlier law; i.e. it reserves a majority of broadcast time for European content programming. Both
government-owned and private television networks readily meet the EU content requirements and according
to government officials, no operator has had to alter its programming to comply with the directive since the
viewing public has a preference for content that is culturally and linguistically Spanish. Although U.S.
programs might have increased sales without the quota provisions of the directive, in fact American films and
popular TV serials form a sizeable portion of prime time viewing.

In January 1997, Spain issued regul ationsimplementing the 1994 cinemalaw that obliged distributorsto earn
dubbing licenses for non-EU produced films by distributing EU-produced films. The law stipulates that the
first licenseis earned when box office recei pts exceed 10 million pesetas ($70,500); asecond when they exceed
20 million ($141,000); and a third when they exceed 30 million ($211,500). However, the regulations also
included a provision that the dubbing license requirement would be phased out at the end of five years, i.e. by
the end of 1999. Nevertheless, the screen quota provision, which requires mation picture exhibitors
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in the course of each year to show one day of EU-produced films every three days of non-EU produced films,
remains in effect.

In January 1998, the regional government of Catalunya adopted a Law on Linguistic Policy. One of the
implementing decrees, scheduled to go into effect in March 1999, imposes film dubbing and screen quotas,
which could have a negative economic impact on distributors and exhibitors aike. The decree stipulates that
if afilm opens with sixteen or more copies being shown at once, 50 percent of the copies would have to be
dubbed into Catalan.

The decree also abliges exhibitors and reserve a minimum of 25 percent of their showings of sound films
dubbed or subtitlesin Catalan, a percentage that would be cal culated on the basis of one year’ s programming.
U.S. film companies active in the Spanish market wel come the end of the national dubbing license requirement
by the end of 1999, but are concerned about the precedent that would be set for linguistic minorities in other
regions of Spain if the Catalan law imposing dubbing and screen quotas goes into effect.

Computer Reservation Services

U.S. computer reservation systems (CRS) companiescontinueto face problemsin the EU market, since several
Member State markets are dominated by a CRS owned by that State's flag air carrier. Past cases have
eventually been resolved after U.S. Government intervention or recourse to national administrative and court
systems.

Acting on a complaint filed in 1996, the U.S. Department of Justice asked the EU competition authority to
investigate arange of anti-competitive practices by aEuropean firm. Thiswasthefirst case under the positive
comity provison of the 1991 U.S.-EU Antitrust Cooperation Agreement. The EU investigation is still
underway as of February 1999; while the Commission cannot say when it will be completed, the final ruling
may address some of the above concerns. The U.S. firm has also filed acomplaint with the EU transportation
authority against the European firm for violation of the EU CRS Code of Conduct.

There is also concern about how Swedish data protection regulations apply to American CRS operations in
that country. One U.S-owned CRS firm complains that Sweden is the only EU member state in which it has
not either already received or will soon receive data protection-related permitsfor its operations. The Swedish
argument is based on the concern about levels of data privacy protection in the United States and on passenger
notification issues. Resolution of the matter is being sought in the Swedish court system and under the U.S.
—Swedish bilateral aviation agreement, and a decision is expected by mid-1999.

Airport Ground Handling

In October 1996, the EU issued adirective to liberalize the market to provide ground-handling services at EU
airportsaboveacertain size by January 1, 1998. While generally welcoming thismove, U.S. airline companies
and ground-handling service providers remain concerned that airports can apply for exemptions to continue
to have a monopoly service provider through January 1, 2002, and can also limit the number of firms which
can provide certain services on the airport tarmac (ramp, fuel, baggage and mail/freight handling) either for
themsalves or for other carriers. To some extent, these potential barriers are offset by more liberal provisions
in the bilateral air services agreements which the United States concluded with eight
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EU Member States (Austria, Germany, Belgium, the Netherlands, Luxembourg, Denmark, Sweden and
Finland).

Germany: In January 1998, Commission competition authorities- acting on acomplaint by several EU airlines
—ruled that Frankfurt Airport Terminal Two and the western portion of Terminal One would have to permit
airlines to handle baggage for their clients (self-handling) and by January 1, 1999 would have to authorize a
third independent baggage handling service provider. Frankfurt had requested a derogation from the directive
until January 1, 2001. Thiswas the first decision under the 1996 directive.

Ireland: Airlinesserving Irdland may providetheir own ground handling services, but are prohibited from providing
smilar servicesto other airlines. Thebilateral U.S--Irdland aviation agreement places some redtrictions on aviation
sarvicesbetween the United Statesand Irdland. Under the agreement, for every north Atlanticflight to or from Dublin
arport, acorresponding flight or stop must be made at Shannon airport on Ireland’ s west coast, making service to
Ireland unprofitablefor some U.S. airlines. U.S. carriers have told embassy thet the " Shannon requirement” affects
the profitability of their operationsin Ireland, but hasnot stopped U.S. carriersfromintroducing new service between
Irdland and the United States to start in 1999.

Postal Services

U.S. expresspackage servicesremain concerned that the preval ence of postal monopoliesinmany EU countries
restrictstheir market access and subjectsthem to unequal competitive conditions. Proposalsto liberaize many
postal services have madelittle headway in the face of entrenched Member State opposition, and the European
parliament still expects a proposal from the Commission on the liberalization of postal services and a study
on itsimpact on trade and markets. In the meantime, a U.S. firm has filed a complaint with the EU antitrust
authority against the German Post for predatory pricing, abuse of dominant position, state aid and unfair
cross-subsidization of services. The case, pending since 1994, has made little progressto date, apparently due
to reluctance by the EU authority to act decisively against the German Government. The U.S. firm is
concerned that the German Post is using subsidies to finance acquisitions and investments to strengthen even
further its market position vis-a-vis private sector express delivery services. The company fears that further
delay by the EU in ruling on the case will only exacerbate the unfair competitive situation.

Exemptions from Most-Favored-Nation Treatment

In January 1995, the EU notified the WTO of itsintent to present anew draft General Agreement on Tradein
Services (GATYS) schedule of commitments, with accompanying list of MFN exemptions, to reflect the
enlargement of the EU to include Austria, Finland, and Sweden. Two years later, in January 1997, the EU
presented the draft document, which was discussed for the first time at a meeting of the WTO working party
examining the consistency of theenlarged EU with ArticleV of the GATS (ArticleV istheservices counterpart
to GATT Article XXIV). At that meeting, the United States and other countries raised legal concernsthat the
draft expands to the three new Member States anumber of MFN exemptions contained in the already existing
EU-12 GATS MFN exemption list, thereby creating new opportunities for the three new Member States to
discriminate against service providers of non-EU countries. The United States will seek to ensure that EU
enlargement in the services area is consistent with the EU’s WTO obligations.
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Auditing Services

Greece: The transition period for de-monopolization of the Greek audit industry officially ended on July 1,
1997. Numerous attempts to reserve a portion of the market for the former state audit monopoly during the
trangition period (1994-97) were blocked by the European Commission and peer review in the OECD. In
November 1997, the government i ssued apresidential decreewhich effectively underminesthe competitiveness
of the multinational auditing firms. The decree established minimum fees for audits, and restrictions on
utilization of different types of personnel in audits. It also prohibited audit firmsfrom doing multiple tasksfor
a client, thus raising the cost of audit work. The government has defended these regulations as necessary to
ensure quality and objectivity of audits. In practical effect, the decree constitutes astep back from deregulation
of the industry.

Shipping Restrictions

Spain: In 1992, the EU established a calendar for liberalizing cabotage restrictions, but only to vessels
registered in amember country. The 1992 agreement among the EU member countries on acommon cabotage
regimeis to be implemented during atransition period from 1993 to 2004. While cabotage within peninsular
Spain has been liberalized, the EU has allowed Spain to restrict merchant navigation to and withinthe Balearic
Idlands, the Canary Idands and CEUTA and Mélillato Spanish flag merchant vessels until January 1, 1999.
The Spanish Government has begun to liberalize merchant navigation for these routes, most recently holding
a bid for a six-year contract for routes with inadequate service levels. However, state-owned company
Transmediterranea was the only bidder for these routes.

Telecommunications Market Access

U.S. telecommunications equipment industry access to EU Member States varieswidely from relatively open
tonearly closed. Asdescribed inthe section on government procurement, most EU Member Statesdiscriminate
against non-EU bids in the telecommunications sector. Increasing privatization of the telecommunications
sector in Europe may in the long-run make procurement less of an issue, but access may still be impeded
through standards and standard-setting procedures, testing, certification and interconnection policies.

In the area of standards, the United States has raised concerns about the EU approach to standards for third
generation wirelesssystems currently referredto as” 3-G”. 1n December 1998, the EU Council and Parliament
approved adecision on the coordinated introduction of athird generation mobile and wireless communications
system called UMTS (Universa Mobile Telecommunications Systems). The decision cdls for the
establishment of a harmonized system for the granting of operating licenses by January 2000 and a common
technology standard approved by the European Telecommunications Standards Ingtitute (ETSI). Thedecision
sets January 1, 2002 as the deadline for launching UMTS. The United States has expressed concern that this
action, as well as moves by some Member States to grant licenses and reserve frequencies for UMTS,
promotesaparticular European-devel oped standard to the exclusion of other standards, bypassingindustry-led
efforts within the ITU (International Telecommunications Union) to achieve a global consensus.

Under theWTO Agreement on Basi ¢ Telecommunications Services, el even Member States made commitments
to provide market access and national treatment for voice telephony services as of February
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5, 1998, the date the agreement entered into force. Four Member States had later phase-in dates: Spain
(December 1, 1998), Ireland and Portugal (January 1, 2000) and Greece (January 1, 2003). Three Member
States maintain foreign investment restrictions:  France limits investment in France Telecom; Italy limits
foreign investment in STET; and Spain limits foreign investment by government-owned operators. The
European Communities and its Member States al so adopted the pro-competitive regulatory commitments set
forth in the Reference Paper associated with the WTO Agreement. All EU Member States have now formally
ratified the Agreement.

The European Commission has been monitoring and reporting regularly on the implementation of telecom
liberalization withinthe EU. Thefourth report wasreleased in December 1998. Thereport concluded that the
bulk of the measures in the telecommunications package had been transposed into national legidation by the
Member States, although some gaps remained. As of October 1998, the Commission was pursuing 84
infringement proceedings against Member States with respect to the regulatory package.

The Commission reported that telecommunications regulatory authorities had been established in all Member
States, but expressed concern about the operation of some of these bodies. In several Member States,
regulatory functions are allocated both to the Ministry responsible for telecommunications and to a separate
administrative body. Inafew cases (The Netherlands, Austria), the Commission observed alack of clarity in
thedivision of powers. In some member states (Belgium, Finland, Luxembourg, Ireland, France) it was noted
that regulatory decisions could be influenced by State ownership considerations. Concerns were also noted
about inadequate staffing by the regulators (Belgium, Greece, Italy, L uxembourg) or the seconding of staffing
from telecom operators or government Ministries to the regulator (Greece, Portugal, Ireland).

The Commissionreport cited concernswith respect tolicensing conditions (Belgium, Spain, France, Italy), lack
of transparency in licensing (Ireland), the level of license fees (Germany, France; Luxembourg and Italy for
mobile), time limits for the issuance of licenses (Belgium, Greece, France, Italy, Luxembourg), and
cumbersome licensing procedures (Austria, Belgium, Italy, Spain). There are limitations on the numbers of
licenses issued in Greece and Belgium has so far granted only provisional licenses.

In the area of interconnection, new entrants have complained that negotiations have been excessively lengthy
inanumber of Member States (Belgium, Germany, France, Austria), or have been refused or deferred because
the incumbent has first required the other party to obtain alicenses (Italy, Luxembourg) or because of other
issues (Denmark, Sweden). Substantial interconnection disputes have been reported in Denmark, Germany,
Austria, Sweden, the United Kingdom and Greece. Only in France and the United Kingdom dointerconnection
charges fully meet the “best practice” targets set by the Commission. Charges in other Member States are
higher for one or more types of services.

France requires new entrants to contribute to afund to finance the cost of universal service. Italy has created
afunding mechanism whichwill be appliedin 1999 based on operators’ resultsfor 1998. Thereport notesthat
the methodology for calculating charges is a matter of concern for both countries.

The Commission report observes that in some Member States the present tariff structure of voice telephony
provided by the incumbent operator appears to be artificial and that end-user tariffs do not follow principles
of cost orientation. Some Member States do not have an appropriate cost accounting system for public telecom
networks/services (Greece, Ireland, Portugal, Spain). In others, telecom operators with significant
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market power do not have such a system in place (Belgium, Luxembourg) or the system lacks sufficient
transparency to ensure the absence of cross-subsidization (Austria, France, Germany, Italy, Sweden).

Germany: Beginning in December 1998, Deutsche Telekom (DT) sought to revoke existing interconnection
agreements and to impose additional charges, based on technical claimswhich DT has not yet substantiated.
In response, the regulator so far has announced only that it will investigate complaints regarding DT's
approach on an ex post facto basis. Asaresult new entrants, many of who have aready faced delays of up
toayear ininterconnection negotiationswith DT, confront worsened businessconditions. DT’ slatest proposal
appears unilaterally to impose non-justified technical requirements and unrelated charges on interconnection
that are not based on costs. If so, it would create serious concern as to whether Germany is adhering to its
WTO commitment that interconnection be provided in atimely fashion, on terms, conditions and cost-oriented
rates that are transparent and reasonable.

Italy: In recent years, the Italian Government has undertaken aliberalization of the telecom sector, including
privatization of the former parastatal monopoly Telecom Italia (formerly STET); creation of an independent
communications authority; and alowing both fixed-line and mobile competitors to challenge the former
monopoly. Followingthe EU January 1, 1998 deadlinefor full liberalization of itstelecom sector, Italy issued
more than a dozen fixed-line licenses in 1998, including to new entrants with U.S. participation. The
government plans to issue a fourth mobile license in the first half of 1999. Concerns remain regarding
interconnection fees and conditions; frequency alocation for mobile carriers; regulatory due process,
transparency and even-handedness. But the Italian market ismuch more open to services exportsin this sector
than it was even one year ago, at the time of the previous report.

Belgium: Belgium amended its Telecommunications Act to provide the domestic legal basisto implement its
obligations under the WTO Telecommunications Agreement on December 18, 1997. Key implementing
regulationsyet to beissued include those to formally establish abody to resolveinterconnection tariff disputes
and to govern to the utilization of telecommunications infrastructure. Industry sources note that the system
lacks transparency, as the complete body of relevant legidation and implementing regulations is not easily
available. The Belgian regulator, the Belgian Institute for Postal Services and Telecommunications (BIPT),
issupervised by the Minister of Telecommunications, who isalso responsiblefor the Belgian government’ s51
percent shareholding in Belgacom, the former monopoly telecommunications supplier. While BIPT haswon
praisefor itsearly effortsto introduce competition in anewly liberalized market, industry observers agreethat
increased independence and resources for BIPT would strengthen its ability to provide pro-competitive
regulation. Interconnection rates in Belgium remain above the European average. Telecommunication
operators and service providers in Belgium criticized Belgacom's 1999 reference interconnection offer, an
average reduction of 15 percent, as unacceptably high and unlikely to ensure growth and competition.

Legal Services
Austria: To provide legal advice onforeign and internationa law, the establishment of acommercia presence
isrequired aswell asjoining the Austrian Provincial Bar Association. Only an Austrian national can join the

bar association.

Belgium: In order to be licensed to practice Belgian law, one must be a graduate of a Belgian university five
year course of study. Thereis some provision for recognition of U.S. education which usually amounts to
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2 or 3yearsof part time study at aBelgian university to get the Belgian degree. Thereisamutual recognition
directive which will mean EU law degrees will be recognized. But U.S. degrees still will not.

Denmark: Foreign lawyers in Denmark cannot offer advice to international clients on international issues
without being amember of thelocal bar, face restrictions on whom the foreign lawyer or law firm may advise
and also face restrictions on the use of the original business name asin its home country.

Foreignlegal consultantsarerestricted intheir ability to advertise, including restrictions onthe use of | etterhead
or signs on office doors. These restrictions are not applied to attorneys licensed to practice Danish law.

Therearerestrictionsontheability of foreignlawyersto associatewith Danish lawyers. Foreign attorneysmay
hire Danish attorneysin private firms but foreign attorneyswho are appointed as attorneys by Denmark cannot
own a Danish firm. Also foreign attorneys who do not also have appointment as Danish attorneys cannot be
partnersin a Danish legal firm.

To be an attorney in Denmark, a person must be A Danish legal school graduate and aclerk in alaw firm for
three years.

France: Thereis anationality requirement to quality as an “avocat.”
Legal consultancy servicesin foreign and international law are required to be licensed in French law.

Non-EU firms are not permitted to establish branch offices in France under their own names. Also, foreign
lawyers and firms are not permitted to form partnerships with or hire French lawyers.

Germany: There is a prohibition on foreign lawyers entering into professional associations with
“rechtsanwalte.”

Foreign legal educationisdifficult to obtain. It isestimated that aminimum of three years of study and another
three or four years of internship after law school would be necessary prior to taking the German Federal bar
examination.

Residence and the maintenance of an office in the judicid district where the attorney is admitted are
prerequisites to maintaining one's status as a lawyer in Germany.

There are indirect citizenship requirements which are prerequisites for becoming licensed to practice German
law. Also, residence and the maintenance of an officeinthejudicia district wherethe attorney isadmitted are
prerequisite to maintaining one’' s status as a lawyer in Germany.

Italy: Thereisacitizenship requirement for admissionto theltalian bar. Inaddition, U.S. lawyers cannot offer
advice on foreign and international law without being licensed in the practice of Italian law.

Netherlands: Foreign lawyersarenot permitted to form partnership with Dutch lawyers. Inaddition, aforeign
lawyer established in association with a Dutch firm must have practiced in his home jurisdiction for
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at least three years and must agree to subject himsalf to the rules of ethics and supervision of the Dutch Bar
Association.

Spain: There are nationality requirementsto sit for the Spanish bar exam. Spain does not have anational bar
exam nor do states (autonomous communities) give bar exams. Spanish graduates of approved law schools,
oncethey are admitted to a state/regional bar association, a pro forma procedures, are entitled to practice law
in that jurisdiction. Foreign graduates of approved law schools will receive nationa treatment provided
reciprocity exists for aqualified Spaniard to practice law in the foreigner’s country or state.

United Kingdom: The become abarrister, alitigator may berequired to passaoneyear diplomain law offered
by certain polytechnicsin London, complete a one year practical course at the Inns of Court School of Lw in
London after joining one of the four Inns of Court, and complete a one year “pupilage’ with a barrister in
chambers.

Tobecomeasolicitor, aNew Y ork lawyer may berequired to passaoneyear diplomain law offered by certain
polytechnics in London, complete a one year course for the solicitors fina examination and pass the
examination, and complete atwo year “articled clerkship” with a solicitor or firm of solicitors.

Accounting Services:

Austria: Citizenship is required to obtain a professiona certification. Foreign accountants are not permitted
to form a partnership with local firms. There are problems with using the internationa firm’s name.

Belgium: There are difficulties obtaining fees as there are restrictions on fees to international firms.
Belgian nationas must be used on “Belgian Government consulting engagements.

Firms performing audit and attest work may not engage in ta practice, management consulting or accounting
Sservices.

Denmark: Foreign accountants cannot form partnerships with Danish accountants and hold majority shares
in accounting firms without special authorization of Danish authorities.

Thereisascope of practicelimitation. A public accountant isnot permitted to act asaliquidator or to arrange
for a composition with creditors for a client.

France: There is a nationality requirement for establishment, which can be waived at the discretion of the
French authorities. However, an applicant for such apermit must have lived in Francefor at least five years.

Germany: Accounting firms are not allowed to advertise their services.

Spain: Inorder for aforeign accountant from anon-EU country to abtain certification to participatein Spain,
his country of origin must offer reciprocal treatment to EU firms.

United Kingdom: Recognition can be withheld for auditors with overseas auditing qualifications, unless
reciprocal treatment is granted for U.K. accountants.

Foreign Trade Barriers 137



European Union

INVESTMENT BARRIERS

The EU has a growing role in defining the way in which U.S. investments in the Member States are treated.
Although Member State governmentstraditional ly wereresponsiblefor policiesgoverning non-EU investment,
in 1993 the Maastricht Treaty shifted competence over third country investment from the Member States to
the Union. Member State barriers existing on December 31, 1993 remain in effect, but these may now be
superseded by EU law. Direct branches of non-EU financial service ingtitutions remain subject to individua
member country authorization and regulation.

In general, the EU supports the notion of national treatment for foreign investors, and the Commission has
traditionally argued that any company established under the laws of one Member State must, asa" Community
company,” receive national trestment in all Member States, regardless of its ultimate ownership. However,
some restrictions on U.S. investment do exist under EU law and others have been proposed:

Ownership Restrictions

The benefits of EU law in the aviation and maritime areas are reserved to firms maj ority-owned and controlled
by EU nationals.

Reciprocity Provisions

EU banking, insuranceand investment servicesdirectivesinclude"reciprocal" national treatment clauses, under
which financial servicesfirmsfrom athird country may be denied the right to establish anew businessin the
EU if the EU determines that the investor's home country denies national treatment to EU service providers.
In the recently adopted hydrocarbons directive, this notion may have been taken further to require "mirror-
image" reciproca treatment, under which an investor may be denied a license if its home country does not
permit EU investorsto engage in activities under circumstances "comparable” to thosein the Union. It should
be noted, however, that thus far no U.S.-owned firms have been affected by these reciprocity provisions.

International Negotiations

The French Government has withdrawn from the OECD’s Multilateral Agreement on Investment (MAI)
negotiations. The other EU member states were unwilling to continue participating in the negotiations after
France withdrew, thereby ending the talksin that forum. France and Belgium are aso seeking to limit OECD
work oninvestment to el aboration of behavioral guidelinesfor multinational firms. Theseactionswill no doubt
hamper efforts to reach a broad-based agreement on principles for regulation of foreign investment, despite
general EU support for such an agreement. The European Commission’s legal competence over investment
issuesisevolving, but remainslimited. In many instances, Member State practicesare of moredirect relevance
to U.S. firms. EU Member States negotiate their own bilateral investment protection and taxation tregties, and
generally retain responsibility for their investment regimes.

Member State Practices

Austria: Austria s1993 Banking Act (as amended) presentsanumber of market entry obstaclesto U.S. banks.
While European Economic Area member states' banks may operate branches on the basis of their
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home country license, banks from outside the EEA must obtain an Austrian license to operate in Austria
However, if such anon-EEA bank has already obtained alicensein another EEA country for the operation of
asubsidiary, it does not need alicense to establish branch officesin Austria. In addition, as of December 31,
1998, limits for single large loan exposures and open foreign exchange positions will decrease considerably
for branches and subsidiaries of banks from non-EU countries. As of that date, the capital of their parent
company may no longer be included in the capital base used to calculate loan and foreign exchange position
limits.

France: There are no general screening or prior approval requirements for non-EU foreign investment.
Notification requirements apply to foreign investments, EU and non-EU, that affect national defense, public
safety, or public health. The government isableto exert influence over privatized firmsthrough “ golden share’
provisions, establishment or incorporation. France continues to apply reciprocity requirements to non-EU
investments in a number of sectors. For the purpose of applying these requirements, the French Government
generadly determines afirm's residency based on the residency of its ultimate owners rather than on the basis
of the firm's place of establishment or incorporation.

Greece: Both local content and export performance are elements which are seriously taken into consideration
by Greek authorities in evaluating applications for tax and investment incentives. However, they are not
mandatory prerequisites for approving investments. Greece, which currently restricts foreign and domestic
private investment in public utilities (with the exception of cellular telephony and energy from renewable
sources, eg. wind and solar), has deregulation plans for telecommunications and energy. As regards
telecommuni cations, Greece has been granted a derogation until January 1, 2001 to open its voice telephony
and respective networksto other EU competitors. Intheenergy field, the Greek energy market will be gradualy
deregulated, starting in February 2001. U.S. and other non-EU investors receive less advantageous treatment
that domestic or other EU investors in the banking, mining, maritime and air transport sectors, and in
broadcasting. There are a so restrictionsfor non-EU investors on land purchasesin border regions and certain
islands (on national security grounds).

Portugal: Most foreign investmentsin Portugal are only subject to post facto registration. However, Portugal
retains the discretion to limit foreign investment in state-owned companies being privatized on a case-by-case
basis. To date, this prerogative has not been exercised.

ELECTRONIC COMMERCE

The trade in transactions via the Internet is likely to reach $ 300 billion by the year 2000. The American
proposal presented at the WTO Council in February 1998 is that deliveries over the Internet should not be
subject to custom duties. But in June 1998, the European Commission adopted a position on the taxation of
electronic commerce (“ E-commerce”), which isunder discussion in the European Parliament and the Council.
This document (COM (97)157 outlines the main principles of indirect taxation to be applied to such services.
In Europe, adomestic Vaue-Added-Tax (VAT), distinct from animport duty, ispayable on deliveries of goods
and the provision of services. The Commission intends to adapt the existing VAT tax to electronic commerce,
and to consider electronic commerce as the provision of a service. In this way, when electronic commerce
involves products being supplied via electronic transmission, including the sale of “virtua goods’, it must be
considered for VAT purposes as the provision of a service. The Commission aims to adapt its current VAT
legidation so that services are taxed systematically within the Union when they are
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supplied for the purpose of being consumed there. However, where services are provided from within the
Community in order to be consumed outside, they should not be taxed and input VAT should be deductible.

The United States has been concerned about changes to the EU 6th VAT Directive which alow Member
States to levy avalue-added tax (VAT) on offshore suppliers of telecommunications and online services
(i.e., companies not established or with their principal place of businessin the EU). For EU Member
States to levy the VAT in this manner, suppliers of these services would become liable for the VAT on the
basis of where their services are consumed and would be taxed asif they were established in the EU
(versus the standard practice, applicable to European service suppliers, of levying VAT on the basis of
where the service was supplied or corporation established). In its schedule of commitments in the Genera
Agreement on Trade in Services (GATS), the EU has undertaken obligations to provide nationa treatment
to value-added tel ecommunications services.

The European Consumers Organization (BEUC) expressed its objections to the Commission position on e-
commerce taxation in its present form, demanding that consumer transactions be removed from the scope of
the proposed text in favor of a more broad-based and collaborative approach, and it disagrees with the
application of the law of origin asauniversal principle for electronic transactions within the EU. It criticized
the Commission’s understanding of the nature of the present and future transactions over the Internet and its
subsequent implications for consumers wishing to buy products via the Internet. The United States will
continue to monitor this issue.

The EU Data Protection Directive (see above) has special implications for electronic commerce. An overly-
restrictive interpretation of the ways in which data can be processed and transferred under the directive could
stifle many forms of e-commerce, even if asignificant cut-off of transatlantic data flows does not materiaize.

The EU Commission has drafted a Directive on Digital Signatures which is under review by the Council and
the Parliament. It isnot clear as of the publication of thisreport what form thefinal version of thislegidation
will take, but there are concerns that it could lead to the creation of a cumbersome approval procedure for
electronic authentication systems within the EU market, and possible limitations on the technologies which
could be employed to authenticate electronic transactions.

OTHER BARRIERS
Data Privacy

The EU Data Protection Directive went into effect in October 1998. As of the date of this publication, only
four EU Member States have transposed the directiveinto national law, although anumber of othersare poised
to do so. The directive seeks to protect individua privacy with regard to the storage, processing and
transmission of personal data, while still permitting the free flow of datawithin the EU. The directive allows
the transmission of data to third countries if they are deemed by the EU to provide an adequate level of
protection, or if the recipient can provide other forms of guarantee (e.g., a contract) that ensure adequate
protection. U.S. firms are concerned by the lack of transparency in the definition of adeguate protection and
the potentially cumbersome arrangements for executing a data transfer. The U.S. Government is engaged in
a diaog with the EU Commission on a possible solution involving an industry-led self-regulating system to
protect personal data transferred between Europe and the United States.
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In 1998, the U.S. trade surplus with Ghana was $79 million, a decrease of $81 million from the U.S. trade
surplus of $160 million in 1997. U.S. merchandise exports to Ghana were $223 million in 1998, a
decrease of 28.9 percent from the level of U.S. exportsto Ghanain 1997. U.S. imports from Ghana were
more than $144 billion, an increase of amost 12 percent from the level of importsin 1997. The stock of
U.S. foreign direct investment in Ghana amounted to almost $370 billion in 1997, a more than 9 percent
rise from 1996.

IMPORT POLICIES

Since it began its structural adjustment program in the early 1980's, Ghana has progressively eliminated or
reduced its import quotas and surcharges. Currently, tariff rates are being adjusted in harmony with the
economic community of west African states (ECOWAYS) trade liberalization program. Since the elimination
of Ghana simport licensing regimein 1989, importers are now simply required to sign adeclaration that they
will comply with the Ghanaian tax code and other laws. Specia permits, however, are till required for some
imports. (Theseincludedrugs, mercury, gambling machines, handcuffs, armsand ammunition, and live plants
and animals.) Ghanastariff structure addresses capital goods, intermediate goods, and consumer goods. Only
three ad valorem import duties are currently applied: O percent, 10 percent, and 25 percent. In addition, a
specific duty of 10 percent to 40 percent is imposed on 16 types of merchandise including acoholic and
non-alcoholic beverages, tobacco, and textiles. These additional duties are intended to place the merchandise
of local manufacturers on an equal competitive basis with imported goods. An attempt was made in 1996 to
eliminate the supplemental duties but was abandoned due to administrative problems.

To develop competitive domestic industries with exporting capabilities, the Government of Ghana continues
to support domestic private enterprise with financia incentives, tax holidays, and other similar programs.
Nevertheless, Ghanaian manufacturers contend that the country’ stariff structure placeslocal producersat a
competitive disadvantage vis-a-vis imports from countries that enjoy greater production and marketing
economies of scale. Reductionsin tariffs have increased competition for local producers while reducing the
cost of imported raw materials. At the same time, the cedi has been relatively stable compared to the
significant depreciation of previousyears, thereby making importsmore affordable. A value-addedtax (VAT)
at arate of 10 percent was introduced on December 31, 1998, to replace the sales and services taxes. The
government conducted an extensive public information campaign to explain the VAT and implementation and
collection of thetax appear to be progressing with few problems. A previousattempt tointroduceaVAT failed
in 1995 over widespread protests.

STANDARDS, TESTING, LABELING AND CERTIFICATION

Ghanahasissued its own standards for food and Drugs under the auspices of the Ghana Standards Board, the
testing authority which subscribes to accepted international Practices for the testing of imports for purity and
efficiency. Under Ghanaian law imports must bear markingsidentifying, in English, thetype of product being
imported, the country of origin, the ingredients or components, and the expiration date, if any. The purpose
of this law is to set reasonable standards for imported foods and drugs. Locally manufactured goods are
subject to comparabletesting, labeling, and certification requirements. Ghanaal so employsthe servicesof four
pre-shipment inspection (PSl) agencies for the review of imports for quality and price. To comply with the
World Trade Organization Agreement on Definition of Vaues, PSI will be replaced by destination ingpection
in2000. However, U.S. exportershave experienced difficul tiesworking with Ghana sPS| regime, complaining
of overstated PSI valuations, making customs clearance in Ghana difficult.
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GOVERNMENT PROCUREMENT

Government purchases of equipment and supplies are usually handled by the Ghana supply commission (the
official purchasing agency)through international bidding and, at times, through direct negotiations. Former
government import monopolies have been abolished. Parastatal entities continueto import some commodities,
although they no longer receive government import subsidies.

The Government of Ghana once controlled more than 300 state-owned-enterprises. By the end of 1998, more
than 200 of these had been privatized. The political leanings of the Ghanaian partners of foreign investorsare
sometimes subject to government scrutiny. There are reportsthat the privatization of agovernment-controlled
enterprise may be stalled if an interested party is known to be sympathetic to the political opposition.

EXPORT SUBSIDIES

Thereis no direct government subsidy of exports. however, concessionary credits and lower tax rates are not
uncommon. The new export processing zone (EPZ) law, enacted in 1995, does not tax corporate profits for
the first 10 years of business operation. As with non-EPZ exporting companies, in subsequent years the
corporate tax rate is 8 percent compared to 35 percent for other non-exporting businesses.

LACK OF INTELLECTUAL PROPERTY PROTECTION

Ghanais amember of the universal copyright convention, the World Intellectual Property Organization, the
English-speaking African Regional industrial property organization, and theWorld Trade Organization (WTO)
agreement on trade-related aspects of intellectual property rights (TRIPs). Holders of intellectual property
rights have access to local courts for redress of grievances, although few trademark, patent, or copyright
infringement cases have been filed in Ghanain recent years.

SERVICES BARRIERS

The investment code excludes foreign investors from participating in four economic sectors that are reserved
for Ghanaians: petty trading, the operation of taxi and car rental serviceswith fleetsof fewer than ten vehicles,
lotteries(excluding soccer pools), and the operation of beauty salons and barber shops.

Intherecently concluded WTO negotiations on basi ¢ tel ecommuni cations services, Ghana made commitments
for most basic telecom services, subject to the requirement that these services be provided through joint
ventures with Ghanaian nationals. It retained duopoly for domestic and international services. Ghana has
adopted the reference paper on regulatory principles.

In the financial services negotiations, Ghana has committed to allow 60 percent foreign ownership in terms of
commercial presence. Ghanarequiresahigh paid-in capita requirement for foreign firms, but allowsthem to
provide afull range of services. Ghana has no barriers for e ectronic commerce, possibly because commerce
israrely used.

INVESTMENT BARRIERS
The 1994 investment code eliminates the need for prior project approvals by the Ghana lnvestment Promotion

Center (GIPC). Registration, essentially for statistical purposes, isnormally accomplished within fiveworking
days. Investment incentives are no longer subject to official discretion as they have been made
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automatic through incorporation into the corporate tax and customs codes. Incentives include zero rating
import tariffsfor plant and generoustax incentives. Immigrant quotas for businesses, though relaxed, remain
ineffect. U.S. direct investment in Ghanais predominantly in the mining and fabricated metals sector. There
is dso dgnificant U.S. investment in the petroleum, seafood, telecommunications, energy, chemicals, and
wholesale trade sectors. Wage rates in the metals and mining sectors are substantially higher than in other
industriesin the Ghanaian economy. U.S. and other foreign firmsin Ghanaare required to adhereto Ghanaian
labor laws, including restrictions on the number of expatriates employed.

The high cost of local financing (with short-term interest rates currently at about 35 percent) acts as a
significant disincentive for local traders and investors. Such high interest rates and alack of liquidity in the
financia system constrain industrial growth and inhibit the expansion of most Ghanaian businessesfrom their
current micro scaleoperations. Thelegalization of foreign exchange bureaushasmadeforeign currency readily
available in Ghana. In 1998, the cedi depreciated by about 5 percent, the lowest rate in a decade. Domestic
inflation has fallen from 70 percent in 1995 to 15 percent in 1998. The bank of Ghana continues to pursue a
tight monetary policy in an effort to contain inflationary pressures.

Theresidua effectsof adrastically over-regulated economy and lack of transparency in government operations
create an element of risk for potential investors. Bureaucratic inertia is sometimes a problem in government
ministries, and administrative approvals often take longer than they should. Entrenched loca interests
sometimes have the ability to derail or delay new entrants and securing government approvals may be
dependent upon an applicant'scontacts. Thegovernment officially condemnscorruption andistaking measures
to addressit. On balance, Ghana s business climate is considered conducive to international commerce.
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GUATEMALA

In 1998, the U.S. trade deficit with Guatemala was $131 million, a decrease of $131 million from the U.S.
trade deficit of $262 millionin 1997. U.S. merchandise exportsto Guatemalawere $1.9 billion, an increase
of $213 million (12.3 percent) over 1997. Guatemala was the United States' 42nd largest export market in
1998. U.S. imports from Guatemaawere $2.1 billion in 1998, an increase of $82 million (4.1 percent) from
thelevel of importsin 1997.

The stock of U.S. foreign direct investment in Guatemalaamounted to $357 millionin 1997, anincrease of 7.9
percent from 1996. U.S. direct investment is concentrated in manufacturing, agriculture, and finance.

IMPORT POLICIES

Guatemalaisamember of the Central American Common Market (CACM), which also includes Guatemala,
El Salvador, Nicaragua and Honduras. CACM members are working toward the full implementation of a
common external tariff (CET), and with few exceptionsthere are no tariffs on capital goods originating within
the CACM and a maximum tariff of 15 percent on other goods originating within the CACM. Guatemala' s
tariffs on goods from outside the CACM range from zero to as high as 28 percent.

Poultry Tariff Rate Quota and Customs Valuation Policies for Poultry

In October 1996 Guatemala announced a new poultry import policy that expanded the annual Tariff Rate
Quota (TRQ) from 3600 MT to 7000 MT with an in-quota tariff of 15 percent. Thisimport policy exceeds
Guatemala' s negotiated World Trade Organization (WTO) obligations for poultry imports. However,
notwithstanding its agreement to employ transaction value to calculate tariffs on chicken parts as part of its
Uruguay Round commitments, the Government of Guatemala (GOG) continuesto use areference price. For
tariff purposes, poultry partsare valued at $.56 per pound, irrespective of actual invoice price. Theuseof this
valuation effectively doubles the tariff on poultry imports. It is estimated that elimination of this vauation
policy would increase US exports by up to $10 million per year.

STANDARDS, TESTING, LABELING AND CERTIFICATION

Under Guatemalan law, food products sold in the domestic market must be tested, registered, and carry labels
in Spanish. The law requires that every size or form of product sold be registered separately, even if the
product content is of identical composition. Personnel trained and available to carry out this process are in
short supply. Importerscomplain that the product registration and testing process, though not otherwise overly
burdensome, is time consuming. Products are often damaged during the process and are susceptible to
pilferage while awaiting completion of the tests and registration. Enforcement of the product registration and
labeling requirement isirregular, but becoming morestrict. 1f fully enforced, these requirements could restrict
and/or delay the entry of an estimated $25 to $100 million of US exports.

GOVERNMENT PROCUREMENT

Though the Government Procurement Law requires all government purchases over $160,000 to be submitted
for public competitive bidding to no fewer than five bidders, most government contracts are awarded without
following prescribed procedures. Foreign suppliers must meet pre-qualification requirements and submit bids
through locally registered representatives, a bureaucratic process which can place foreign bidders at a
competitive disadvantage.
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LACK OF INTELLECTUAL PROPERTY PROTECTION

Guatemala's protection of intellectual property and the enforcement of existing laws and regulations is
inadequate. Pursuant to Section 182 of the Omnibus Trade and Competitiveness Act of 1988 (“ Special 301"),
Guatemala was placed on the Watch List in 1998 because of its failure to solve copyright protection
deficiencies, improve enforcement, and dismantle market access barriers. Guatemala s continuing failure to
protect and enforce its laws shows an indifference to itsinternational obligations and bilateral commitments.

Copyrights

Guatemalapassed anew Copyright Law in 1998 that protects computer software programs, but there hasbeen
virtually no enforcement by government. Although the software industry has successfully brought some civil
actions against resellers of pirated software, distribution and use of illegally copied software — including use
by government agencies—is commonplace. In 1992 the GOG passed a law authorizing the establishment of
a regulatory agency to police the cable television industry. However, the regulatory entity has not been
established and regulation of this industry is insufficient to protect US rights holders. Piracy of signals by
cable system operatorscontinues, though the unauthorized retransmission of premium channel shasdiminished.
Local broadcast channels occasionally re-transmit premium or pay-per-view events. A new law to regulate
the cable TV industry was drafted in July 1997, but there has been no action taken in the legislature. A report
prepared by the International Intellectual Property Alliance (I1PA) estimates that copyright infringementsin
Guatemala cost U.S. firms $24.5 million in 1998.

Patents

Guatemala s patent law (153-85) is out of date and deficient in several areas, including limits on protection
to only fifteen years (10 yearsfor food, beverages, medicines, and agrochemicals), broad compulsory licensing
provisions, mandatory local manufacturing of the patented product, and alack of protection against parallel
imports. Enforcement of the law is limited. A number of subject areas are not patentable, including
mathematical methods, living organisms, commercial plans, and chemical compounds or compositions.
Guatemala does not provide exclusive marketing rights for pharmaceutical and agricultural products, which
are subject to mailbox applications, as required by the TRIPS agreement.

Trademarks

Guatemala s law provides insufficient protection for owners of well-known trademarks. Exclusiverightsare
granted on afirst-to-file basis, thus permitting third partiesto register and use (or prevent genuine trademark
holder from using) internationally known trademarks. Sales of counterfeit clothing and other merchandise are
common in Guatemala. Though an amendment to Guatemala s Criminal Code has made it easier for license-
holders or brand ownersto initiate legal action against merchants who traffic in counterfeit merchandise, not
all rights holders have sufficient resources to pursue civil actions against IPR violators.

SERVICES BARRIERS

Guatemalais overdue in providing to the World Trade Organization an acceptance of the Fourth Protocol to
the General Agreement on Trade in Services, which is necessary to bring its commitments on basic
telecommunications services into effect. Majority foreign ownership in telecommunications services is not
permitted. International traffic must be routed through the facilities of an enterprise licensed by the
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Guatemalan Superintendency of Telecommunications. Commercia radio or television stations must have at
least 75 percent Guatemalan ownership.

Guatemala has not given the WTO an acceptance necessary to bring into force its commitments under the
Fourth Protocol to the General Agreement on Trade in Services, which embaodies the WTO Basic Telecom
Agreement. In December 1998 Guatemala suggested key changes to its Fourth Protocol commitmentsin a
proposal to the WTO Council on Trade in Services. It isunclear a this time whether the WTO Council on
Trade in Services will agree to the changes or, instead, request that Guatemala take whatever steps are
necessary to accept the Fourth Protocol based on the commitments offered by Guatemala at thetimethe Basic
Telecom Agreement was completed in February 1997.

Investment Barriers

Guatemala generally welcomes foreign investment and provides nationa treatment, though the complex and
often confusing welter of laws, regulations, and red tape can sometimes be discouraging. The new |nvestment
Law passed in 1998 addresses some of these issues, including providing for national treatment for foreign
investors. However, restrictions on foreign investment remain in severa sectors of the economy, including
auditing, insurance, mineral exploration, forestry, and the media.

ELECTRONIC COMMERCE

Thereareno known tariff or non-tariff measures, burdensome or discriminatory regulations, or discriminatory
taxation affecting electronic commerce.
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GULF COOPERATION COUNCIL

This section of the report analyzes trade policies of the six member states (Bahrain, Kuwait, Oman, Qatar,
Saudi Arabia, and the United Arab Emirates (U.A.E.)) of the Gulf Cooperation Council (GCC).

In 1998, the U.S. trade surplus with the GCC was $6.5 hillion, anincrease of $5.7 billion from the U.S. trade
surplusin 1997. U.S. merchandise exports to the GCC were $15.3 billion, an increase of $1.8 billion (13.0
percent) from the level of U.S. exportsto the GCC in 1996. U.S. imports from the GCC were $8.9 billion in
1998, a $3.9 hillion decrease (30.8 percent) from the level of importsin 1997.

Recent figuresindicate U.S. foreign direct investment (FDI) in Saudi Arabia had reached $8 billion in 1997.
U.S. FDI inthe U.A.E. was $682 million in 1997, up 14.8 percent from that in 1996. In the GCC asawhole,
U.S. FDI islargely concentrated in the petroleum extraction, petrochemical, and manufacturing sectors.

Overview

The GCCisan economic and palitical policy-coordinating forum for itsmembers. Sinceit cannot imposetrade
policies upon its member states, each isfree to pass and enforce its own trade laws. However, there has been
growing cooperation among GCC members on certain issues, such as intraGCC investments,
standards-setting, and intellectua property protection. More recently, the GCC has announced plans to
establish a customs union in March 2001.

TheUnited Statesfavors strengthening regional integration effortsamong GCC members, aswell asenhancing
U.S.-GCC economic and commercid ties. To this end, the U.S. Government engages in high-level economic
policy talks with GCC members through the U.S.-GCC economic dialogue. The most recent meeting of the
U.S.-GCC economic dialogue took place in September 1998 in Washington.

IMPORT POLICIES
Tariffs

The GCC leadership hasfor several years been considering the establishment of aunified tariff structure. At
its December 1998 meeting, the GCC Council announced that such a customs union would comeinto forcein
March 2001. However, anumber of issuesremain unresolved. Currently, some GCC countriesmaintain tariffs
of 15-20 percent on products similar to those produced locally. Saudi Arabiamaintainsa 12 percent tariff on
most products but this can be raised as high as 20 percent for certain protected industries. The U.A.E., which
is the regional commercia hub and has traditionally depended on foreign trade, continues to push for lower
tariff rates throughout the GCC. As the GCC moves to harmonize its tariff schedule, there is concern that a
"highest common denominator” approach could lead to higher tariffsfor avariety of imported products. At the
recently concluded December 1998 GCC Summit, however, |eaders adopted atimetable which would establish
aGCC customs union by 2001, and urged that agreement on a unified customs tariff be concluded by the end
of 1999.

Of the GCC countries, Bahrain, Kuwait, Qatar, and the U.A..E. are members of the WTO. All four of these
countries entered the GATT and WTO under simplified procedures, based on the United Kingdom's previous
application to the GATT 1947 on their behalf. Saudi Arabia applied for WTO membership in early 1996.
Negotiations for the terms of Saudi Arabia's accession are now under way. Similarly, Oman
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became an observer to the WTO in April 1995 and submitted its formal application for WTO accession in
1996. Negotiations for Omani accession are also currently under way.

Import Licensing

Except in Bahrain, varying degrees of licensing procedures are enforced to protect domestic industries or limit
trade to nationals of GCC countries. In Saudi Arabia, theimportation of certain articlesis either prohibited or
requires specia approval from competent authorities. More specificaly, restrictions are placed on the
importation of alcohal, firearms, illegal drugs and pork products. The following products require special
approval in Saudi Arabia: agriculture seeds, live animals, fresh and frozen mest, books, periodicals, movies,
tapes, religious books and tapes, chemicals and harmful materials, pharmaceutical products, wireless
equipment, horses, products containing acohol, and natural asphalt. Kuwait currently restrictstheimportation
of alcohal, firearms, and pork products. IntheU.A.E., only firmswith the appropriate tradelicense can engage
in importation. In Oman, companies which import goods must be registered with the Ministry of Commerce
and Industry. Information of certain classes of goods, such as acohol, firearms, narcotics, and explosives
require a specia license, and mediaimports are subject to censorship.

Documentation Requirements

All GCC countriesimpose complicated, costly, and time-consuming import documentation requirements. For
example, certain documents must be authenticated by the National U.S.-Arab Chamber of Commerce (or, in
the case of U.S. goods destined for Saudi Arabia, by the U.S.-Saudi Business Council) and by the diplomatic
mission of theimporting country. In Oman, with the exception of food products, this authentication procedure
is not required, if the importing company has an existing agency agreement with the U.S. exporter. In 1996,
Oman began the process of simplifying customs clearance documentation to expedite the flow of goods and
promote its ports and airports. For example, Arab League boycott certification is no longer required. Only
Omani nationa's, however, are permitted to submit documentsto clear shipmentsthrough customs. Since July
1998, the UAE has required that documentation for al imported products must be authenticated by a UAE
Embassy in the country of origin. There is an established fee schedule for this authentication. In the absence
of thevaidationin the country of origin, thefee schedulewill be applied by customsauthoritieswhen the goods
arivein the UAE.

STANDARDS, TESTING, LABELING AND CERTIFICATION

The United Statesisincreasingly concerned about certain restrictive GCC standards. In particular, shelf life
standards are more strict than scientifically warranted and severely restrict imports of a variety of food
products of interest to U.S. suppliers. Such standards aso favor European companies, which face shorter
shipping times than their U.S. counterparts.

The situation has deteriorated in recent years, as shelf life durations for a variety of food products have been
shortened, in some cases by half, as GCC countries begin strictly to enforce Gulf Standard 150/1993, Part 1.
Lacking scientific justification, GCC shelf life standards appear to violate the WTO/SPS agreement. Their
removal could significantly increase U.S. food exports to the region.

In Saudi Arabia, the Saudi Arabian Standards Organization (SASO) imposes shelf life requirements on food
products. Over the past few years, SASO has shortened shelf life durations for baby foods, eggs, stuffed
cookies, chilled meats, and some snack foods -- al products of interest to U.S. exporters. Some
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sources clam that SASO has shortened shelf life standards to protect Saudi Arabias expanding food
processing industry; Saudi Arabia has become self-sufficient in egg production, and is growing in importance
as abiscuit and cookie producer.

In 1990, the United States entered into a highly successful arrangement with SASO to encourage cooperation
inthe development of standards. SASO'swork frequently leadsto the creation of regional GCC standards. The
United States-SASO partnership, which includes a U.S. technical advisor in Riyadh funded by the U.S.
Government, hasled to greater transparency in the Saudi system and hasincreased opportunitiesfor American
exporters to comment on draft Saudi standards. SASO has already adopted 1SO 9000 as approved standards
for Saudi Arabia and acts as an accreditation body through the Quality Assurance Department. The 1993
NIST-SASO MOU wasrenewed in July 1997 for another threeyears. Morerecently in 1996, the United States
National Ingtitute of Standards and Technology (NIST) and the GCC countries concluded a memorandum of
understanding (MOU) on standards, metrology, and technical assistance programs at the economic dialogue
meeting in Bahrain.

In October 1995, Saudi Arabiainitiated apre-shipment certification programto monitor and control thequality
of certain products imported into the country. The International Conformity Certification Program (ICCP)
currently appliesto 76 regulated consumer product lines. The ICCP is managed by Intertek Testing Services
(ITS), which inspects and tests, on behalf of SASO, shipments bound for Saudi Arabia. The United Statesand
many other exporting countrieshave questioned themanner in which thel CCP hasbeenimplemented. Problems
include the lack of transparency, ad valorem fees, and favorable national treatment of local products
manufactured in the Gulf Region. Recently, though, shipments valued at |ess than five thousand dollars have
been exempted from compliance with ICCP regulations and in September 1998, Saudi Arabia’s Ministry of
Commerce removed al food and agricultural products from the ICCP.

Standards and labeling issues are aso a problem in many of the GCC countries. For example,
telecommunications and computer equipment standards tend to lag behind market developments, which often
results in government tenders that specify purchase of obsolete and more costly items. That said, the GCC
plansto implement a system for registering companies that comply with international standard 1SO 9000. The
central accreditation organization will be the Gulf Standards and Metrology Organization (GSMO) for the
GCC countries. An agency in each of the six countrieswill inspect factories, make recommendations, and issue
registrations. The GSMO isnegotiating with the EU to put the program in place, and the EU is sending experts
to help the GCC in technical and training aspects of the program and to set up mutual recognition systemsfor
certification and quality control mechanisms. In January 1998, a GCC standardization official reported that
the GSMO had approved approximately 1000 unified standards for the GCC countries to date.

GOVERNMENT PROCUREMENT

Most GCC countries maintain preferential "buy national" policies and/or offset provisions requiring that a
portion of mgjor (and usua ly military) government tenders be subcontracted tolocal firms. Several GCC states
actively support the creation of offset companiesin diverse fields as part of defense procurement.

More specifically, Kuwaiti Government procurement policies specify the use of local productswhen available
and prescribe a 10 percent price advantage for local firms in government tenders. Kuwait's offset program
requires that foreign firms awarded government contracts with asingle or cumulative valuein any one fiscal
year (July 1 to June 30) of kd one million ($3.3 million) or more, invest 30 percent of the contract valuein an
approved project in Kuwait, or an agreed third country. In 1997, Kuwait began

Foreign Trade Barriers 151



Gulf Cooperation Council

applying the offset requirement to non-military contracts as well. Up until then, the scope of the offset
requirement had been limited to military sales. This expanded coverage is a negative development that would
represent a significant new barrier to expanded U.S. exports to Kuwait.

Saudi Arabian Government contractson project implementation and procurement areregul ated by several royal
decrees which strongly favor GCC nationals. Most defense contracts, however, are negotiated outside these
regulations. Under a 1983 decree, for example, contractors must sub-contract 30 percent of the value of the
contract, including support service, to majority-owned Saudi firms. An exemptionisgranted ininstanceswhere
no Saudi company can providegoodsand servicestofulfill the obligation. Inaddition, Article 1(d) of thetender
regulations requires that Saudi individuals and establishments have preference over all other entities in
government dealings. The same regulations also accord preference to "mixed” entities as long as Saudi
nationals hold at least 51 percent of the mixed entities capital. Article 1(e) gives preference to products of
Saudi origin which satisfy the requirements of the procurement, even when the product specifications are
inferior to those of aforeign counterpart. Saudi Arabiaalso gives priority in government purchasing programs
to GCC products. These items receive up to a 10 percent price preference over non-GCC products in al
government contracts contested by foreign contractors.

Oman provides a 10 percent price preference to tenders which use high local content in goods or services.
Additiondly, the government considers quality of product or service and support aswell as cost in evaluating
bids. For most major tenders, Oman typicaly notifies firms either already registered in Oman or preselected
by project consultants. Bidders costs soar when some award decisionsaredel ayed, in someinstancesfor years,
or when bidding isreopened with modified specificationsand typically short deadlines. Omanisknown to have
an offset program only with the United Kingdom, although the investment can originate from any country.
Offsets are not standard adjunctsto government contracts and have not been associated with any U.S. defense
transactions, whether commercial or foreign military sales.

The U.A.E. has no requirement that a portion of any government tender be subcontracted to local firms, but
there is a 10 percent price preference for local firms on procurement and tenders. The U.A.E. requires a
company to be registered in order to be invited to receive government tender documents. To be registered, a
company must have 51 percent U.A .E. ownership. However, these rules do not apply on major project awards
or defense contracts where thereis no local company able to provide the goods or services required. Set upin
1990, the UAE' s offset program required defense contractors with contracts worth more than $10 million to
establish joint venture projects that yield profits equivalent to 60 percent of their contract value within a
specified period of time (usually seven years). The projects must be commercialy viable joint ventures with
local business partners, and are designed to further the UAE objective of diversifying its economy away from
oil. To date, more than 30 projects have been launched, including, inter aia, a hospital, an imaging and
geologica information facility, aleasing company, a cooling system manufacturing company, an aquiculture
enterprise, and Berlitz Abu Dhabi - alanguage instruction center.

Qatar givespreferential treatment to contractorsthat include high local content in bidsfor government tenders.
As a rule, bids must be submitted through local Qatari agents, but there are exceptions. For example,
government procurement of defense equipment does not require use of local agents. However, loca agentsare
often used, and have proven to be very useful in securing contracts. Qatar gives a 10 percent price preference
to local firmsand a5 percent price preference to GCC firmsin all government procurement.
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InBahrain, foreign firms are required to have aloca agent or alocal partner prior to bidding on agovernment
contract. Construction companies biding on government construction projects must be registered with the
Ministry of Worksand Agriculture. The government makes major purchasing decisionsthrough thetendering
processwith invitationsbeing issued to selected, prequalified firms. Firmsdo not need to prequalify for smaller
contracts.

EXPORT SUBSIDIES

While there appears to be no GCC-wide export subsidy program, certain member states have programs to
support local industries that, in effect, equate to export subsidies.

Saudi Arabia contends that it has no export subsidy programs for industrial production. However, costs for
establishing productive facilities in the industria citiesin Saudi Arabia are artificialy low: land is available
at little or no cogt, utilities are priced below cost of production, and low interest loans are available from the
Saudi industrial development fund. Because input prices are relatively low in Saudi Arabia, investment in the
production of petroleum and related downstream productsis comparatively attractive. The Saudi Government
contends that low input prices reflect Saudi Arabias low costs for domestic oil production.

Saudi Arabiabegan asubstantial reduction in wheat production subsidiesin 1993. The Grain Silos and Flour
Mills Organization (GSFMO) controls wheat production by assigning production quotas to each of the
country's grain farmers. Farmers can only receive government support prices within preassigned quotas.
GSFMO production quotas in 1999 remain at 1.8 metric tons. This conforms with current policy to produce
for domestic needs. Production support prices remain $400 per metric ton, aleve till well aboveworld prices.

The Oman Development Bank (ODB) provides export payment guarantees, at below loca market rates,
protecting Oman'srel atively few non-petroleum exporters from payment problems on transactions, subject to
ODB approval of buyer and country risk. The Omani Ministry of Commerce and Industry also offerssoft loans
to projects in the industria, tourism , health, education, and service-related sectors. Formerly interest-free,
these loans now charge about four percent interest. 1n addition, commercia banks now offer similar loans at
150-250 percent equity at eight percent interest, with five percent paid by the government.

Kuwait offersindustrial subsidies similar to those of other GCC states. The Industrial Bank of Kuwait offers
below market rate loans to local industry. Land is also provided at low cost, and imports of machinery and
other goods are exempted from customs duties. Industries also benefit from low cost utilities.

Bahrain has phased out most industrial subsidiesfor export industries. The government permits the duty-free
importation of raw material inputs for incorporation into products for export and the duty-free importation of
equipment and machinery for newly established export industries. All industriesin Bahrain, including export
and foreign-owned firms, benefit from low-cost utilities.

LACK OF INTELLECTUAL PROPERTY PROTECTION
Some progress has been made in recent years by GCC states in adopting laws and regulations protecting

intellectual property. However, most of these laws are not yet TRIPs consistent and dl of the GCC countries
were identified in last year's Specia 301 review. The GCC Secretariat has declared the
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protection of intellectual property rights (IPR) to be a priority and isworking to strengthen GCC lawsin the
six member states, especially in the areaof patent protection. In thisrespect, the GCC has published aunified
patent law. The GCC patent office, headquartered in Riyadh, began to accept patent applications in October
1998. Once a patent is registered with the GCC patent office, its owner is automatically afforded protection
throughout all GCC member states. In addition, all GCC states have trademark laws although some are not
effectively enforced. The GCC is reportedly interested in working on a unified trademark regulation, but no
technical discussons or drafting has been attempted.

The GCC Secretariat has issued a patent law whose ultimate purpose is to create one patent system for the member
states. Thelaw has several significant TRIPs consistency problems, including alack of protection for pharmaceuticals
(products or processes for production) and biological inventions. In addition, the law contains a broad compul sory
licensing regime. The GCC also hasindicated itsinterest in eventually creating common trademark and copyright laws
and regimes, although no progress has been made so far.

The GCC countries are in various stages of acceding to international intellectual property conventions, such
as the Berne Convention for the Protection of Literary and Artistic Works, the Paris Convention for the
Protection of Industrial Property, and the Geneva Phonogram Convention. Saudi Arabia became amember of
the Universal Copyright Convention on July 13, 1994. Bahrain became a signatory of the Berne and Paris
Conventions on October 29, 1996. The U.A .E. hasjoined the Paris Convention for the Protection of Industria
Property. Oman acceded to the Pars and Berne conventionsin 1998, aspart of its ongoing effortsto comeinto
conformity with its TRIPs obligations. Qatar is not party to any of these conventions. All GCC states are
members of the World Intellectual Property Organization (WIPO).

Despite the progress to date, IPR protection problems continue throughout the region due primarily to
difficultieswith enforcement. Pirated video cassettes, computer software, and sound recordings are available
to varying degrees in al GCC countries. Counterfeit products such as clothing, auto parts, and household
products are also widely available.

Saudi Arabia

As part of its effort to gain membership in the World Trade Organization, Saudi Arabia has embarked on a
wholesale revison of its intellectua property laws to bring them into conformity with the Trade Related
Intellectua Property Rights Agreement under the WTO (TRIPS). Saudi Arabiais working with the World
Intellectua Property Organization to achieve TRIPs compliance. The U.S. has provided substantial input on
these issuesin bilateral meetings concerning Saudi Arabia’sWTO accesson.

Saudi Arabia enacted copyright and patent laws in 1989. The United States has raised a number of concerns
about the copyright law, the most important of which isthat U.S. sound recordings are not clearly protected.
Saudi Arabiaclaimsthat through its accession to the Universal Copyright Convention, it isobliged to protect
U.S. and other non-GCC member works. However, the U.S. has asked Saudi Arabia to provide greater
certainty on thisissue, preferably through amending its legidation.

While Saudi Arabias patent law provides a generally adequate legal basis for protection, its patent term and
compulsory licensing provisions are not consistent with international norms, as set forth in TRIPs. The
functions of the Saudi patent office also need to be substantialy improved as the office has issued only 10
patents, and has a backlog of more than 6,000 applications. The recently established GCC patent office may
substantialy ameliorate this situation.
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Saudi Arabia has made significant progress on copyright enforcement in the video and sound recordings
market, particularly in clearing shelvesin retail stores of pirated video and music cassettes. However, much
of the pirated video and audio material has reportedly gone "underground” in Saudi Arabia, requiring new
enforcement initiatives. Although Saudi Arabia has made some progress in discouraging the sale and use of
pirated software, most notably through the 1998 agreement of major Saudi integrators that they would cease
bundling pirated software in their products, U.S. software manufacturers are still seeking greater Saudi
Government enforcement action against software copiers and end-users of unauthorized software, including
government ministries.

The United Arab Emirates

The U.A .E. enacted copyright, trademark, and patent lawsin 1992. The government isnow working to amend
the patent law to bring it into compliance with TRIPs, but progress has been slow. The U.A.E. patent law,
currently being amended, protects pharmaceutical processes but not products. Due to confusion surrounding
interpretation of protection for foreign worksin the law, severa recent court cases have resulted in acquittals
for U.A.E. companies charged with violating U.A .E. federal copyright and trademark laws.

The U.A.E. Government has cracked down on piracy of audiovisual works and sound recordings. Asaresult,
shopsintheU.A.E. do not carry pirated audio/video works and sound recordings. M odern movie thestershave
opened since September 1994 and show western movies obtained from licensed distributors. Pirated video
products enter the country from neighboring Oman, but are not generally available in shops registered and
licensed by government authorities.

The central government is al'so committed to countering computer software piracy, which is widespread. In
1996, the U.A .E. recorded thelargest dropin software piracy worldwide. Asaresult, in mid-1997, theMinister
of Information and Culture was honored by internationa software manufacturers for his commitment to
combating software piracy. Recent press reports have provided extensive coverage of UAE raids on suspect
entities, and have detailed UAE seizures of pirated goods. Large quantities of pirated goods have been
destroyed and press coverage has been prominent.

Bahrain

Bahrain enacted asomewhat ambiguous copyright law in 1993, but hasrecently been aggressively and broadly
enforcing it against copyright piracy in ways consistent with its WTO IPR obligations. It has been using the
law to protect awide range of intellectual property. Bahrain recently began a strong enforcement campaign
to tackle video, audio, and software copyright piracy and has started closing stores and confiscating illegal
copies, prosecution of pirateswas set to beginin early 1998. Bahrain hasapatent law, butitisnot yet TRIPs
consistent. Bahrain has patent offices that are grappling with a backlog of thousands of unprocessed
applications.

Kuwait

Kuwait became a member of the World Intellectual Property Organization in April 1998. Kuwait continues
to enforce ministerial decrees against copyright violations of U.S. and U.K. audio, video, and computer
program material s pending passage of a TRIPS-consistent copyright law. A draft law has been with Kuwait's
cabinet since April 1998. It wasto be submitted to Kuwait’ snational assembly in February 1999, but continues
to be delayed. Pending its passage and implementation, copyright protection is spotty. Piracy of audio and
video materiasis rampant. Some progress has been achieved in the computer software sector
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as aresult of a Minister of Planning decree issued in April 1998 that banned the use of pirated software on
government computers.

Kuwait has patent and trademark laws on the books, but only the trademark law isin effect. The patent law
was passed in 1962 and is not TRIPs consistent. Enforcement of the trademark law is reasonably effective,
but foreign trademark holders complain the registration and renewal process is burdensome and costly.
Kuwait’ sMinister of Commerce established an inter-ministerial committeein June 1998 that was charged with
reviewing al of Kuwait's IPR legidation and making recommendations on how to bring Kuwait into
conformity with its TRIPs obligations. The committee submitted a draft report to the minister in September
1998 andisreportedly finalizing work on adraft patent [aw. Absent patent protection, pharmaceutical products
have depended on Kuwait’ sstrict drug registration criteriafor protection against pirated-copies. TheMinistry
of Hedlthissued in December 1998 adecree barring the registration in Kuwait of unauthorized copiesof drugs
still under patent in their country of origin. The decree takes effect June 1, 1999.

Qatar

Qatar's copyright law officialy took effect on October 20, 1996, but after arecent government reorganization
there is some uncertainty as to the status of the Copyright Bureau, which has been responsible for
implementation of the law. Qatar provides no patent protection for any inventions, including pharmaceutical
products. Qatar provides protection for trademarks registered with the Commercia Registration Department
of the Ministry of Finance, Economy and Trade.

Oman

Oman issued a copyright decree in June 1996. However, protection of foreign works not registered in Oman
remainsin question and the decree has not been fully implemented to include computer software. The decree
also provides no more than 25 years of protection, or the balance of protection under an existing international
copyright, whichever period is shorter. Thisisnot consistent with international standards. Asof January 1,
1999, the government began enforcement of a ban on the sale of pirated audio and video cassettes, with
ingpection carried out by thelocal police. Since January 1, pirated audio and video cassettes have disappeared
fromlocal vendors' shelves, although salesof pirated softwarearestill very muchinevidence. Thegovernment
has suggested that it will implement asimilar royal decree banning salesof pirated software by June 30, 1999;
however, as of early January, this decision had not been announced. Applicants for Internet access must, as
part of their usage contract, pledge to respect international copyrights. Oman has no patent law, but points
to its acceptance of GCC patent protection, which has not yet demonstrated its efficacy. Also, the Ministry
of Health saysit patent compliance when reviewing new import applicationsfor pharmaceutical . U.S. industry,
however, has raised concerns abouit this verification process.

SERVICES BARRIERS
Insurance

Most GCC countries discriminate against foreign insurance companies, generaly by restricting foreign
participation in the on-shore market (as in Kuwait), or by requiring operation through aloca sponsor (asin
Saudi Arabiaand Oman). (Note, however, that a sponsorship requirement is not uniquely applied to insurance
firms.) Moreover in Oman, in the insurance sector, asin all services except banking, foreign ownership may
not exceed 49 percent. Foreign insurance companies can establish apresence in the U.A.E.
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by operating a branch or representative office. This option alows 100 percent foreign ownership, but, in
genera, limits business activities to offshore operations. At present, Qatar bans the establishment of new
insurance companies, and there is no indication the ban will belifted soon. In December 1996, Bahrain issued
a decree amending the country's insurance law to allow foreign companies to open life insurance businesses.
The companies are being alowed to enter the life insurance sector because of alack of local experienceinthe
field. Prior to the new law, companies could establish only representative offices in Bahrain. Saudi Arabia
has alowed insurance companiesto operatein the Kingdom, but thereisno insurance law governing the sector.
The government is formulating a regulatory framework for insurance, but the timetable for the adoption and
implementation of such regulation is uncertain. The central bank has assumed de facto jurisdiction over
companies salling whole life insurance and similar investment products, requiring them to come under the
control of financial institutions who are aready subject to central bank regulation.

Banking

Banking activity in GCC states is subject to a variety of restrictions. Saudi regulations require that Saudi
nationals own 60 percent of any bank. But, the Saudi Government has decided to alow GCC banks to open
branches in the kingdom. In Kuwait, foreigners are permitted to own up to 40 percent of Kuwaiti banks.
Bahrain continuesasaregiona financia serviceshub. It continuesto issue new licensesto banks(11in1997),
focusing on promoting the Idamic, offshore, and investment banking sectors. The traditional commercial
banking sector remains saturated.

WhileOman, Qatar, and the U.A.E. havelaws permitting foreign banksto operate, these countries have barred
new non-GCC banks from establishing operations on the grounds that their countries are "over-banked.”
Despite 1997 GCC initiatives to facilitate GCC-based banks operating branchesin other GCC states, no new
foreign banks have begun operating in the UAE in the last few years. Inthe U.A.E., foreign banks may open
representative offices. Oman does not permit representative offices. The U.A.E. and Oman do not permit
offshore banking. Qatar does not allow foreign banks operating in the country to open branch offices; thisright
is restricted to Qatari-owned banks.

Shipping

Kuwait has prevented foreign shipping lines access to government project cargo by granting the United Arab
Shipping Company the right of first refusal on all such cargoes. Kuwait, however, no longer applies this
requirement to shipmentsfrom U.S. ports. Bahrain continuesto favor the United Arab Shipping Company on
cargo contracts for government projects. Saudi Arabia gives preferences to national carriers for up to 40
percent of government cargoes. Under these rules, the Saudi national shipping company and United Arab
Shipping Company receive preferences.

INVESTMENT BARRIERS

Foreign equity islimited to 49 percent in Kuwait, Qatar, and the U.A.E., athough the U.A.E. has exempted
the Jebel Ali and other free zonesfrom thisbarrier. Products entering the U.A .E. from the free zone are treated
as foreign products. The 49 percent limit on foreign equity in Qatar can be overcome by the issuance of an
emiri decree.

Oman providesnational tax trestment for joint venture public sharehol ding firmswith no more than 49 percent
direct foreign investment. Corporate tax rates on net profits have dropped from 50 percent to no
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more than 30 percent for most other forms of foreign investment. The Sultanate is reviewing and modifying
its laws and procedures as it seeks to increase Oman's attractiveness as a Site for foreign investment,
particularly in joint ventures. Specia authorization is required for projects with magjority direct foreign
ownership. Five year, one-time renewable tax holidays can initially offset higher tax rates imposed on firms
not granted national tax treatment.

Kuwait currently maintains restrictions on foreign investment, including limits on foreign ownership (a
maximum of 49 percent in general, and 40 percent in the banking sector) and discriminatory taxation policies
(see below). The government forwarded in June 1998 a proposed foreign investment law that would allow
majority foreign ownership of Kuwaiti companies and in some circumstances up to 100% foreign ownership.
It also offers up to a 10-year tax holiday for new investors. The law has passed committee in the national
assembly and may be approved by the full assembly before its adjournsin July 1999. A free trade zone, in
which many of the above restrictionswould not apply, isin theinitial stagesof being set up and should become
operational in 1999.

While Saudi Arabia maintains no lega restrictions on the share of foreign ownership, under current policy
wholly foreign-owned investment contracts are rare. Moreover, Saudi Government incentives such as tax
holidays and Saudi industrial development fund lending normally are not available unlessthereis at least 25
percent Saudi ownership. Theforeign capital investment regulation requires that foreign investment be made
consistent with the nation’s development priorities and that investments include some technology transfer.
Foreigners may not invest in joint ventures engaged solely in advertising, trading, distribution, or marketing.
Redl estate ownership is restricted to wholly-owned Saudi entities or citizens of the GCC. Foreign equity is
taxed at amaximum rate of 45 percent of profits; Saudis are not subject to atax on profits, although they do
pay awedlth tax (“zakat”). Saudi Arabiais currently undertaking arevision of its foreign investment code.

Bahrainisdiscussing allowing 100 percent foreign equity ownership of direct investmentsbut currently permits
thisonly on a case-by-case basis. Oman permits 100 percent foreign ownership on a case-by-case basis, as
well with approval of the Council of Ministers.

Only GCC nationals are permitted to invest in local real estate throughout the GCC. Foreign investment in
publicly traded Saudi Arabian companiesis possible through amutua fund listed in the United Kingdom. In
Bahrain, expatriate resi dentswith more than oneyear’ sresidence may purchase stocksin some publicly traded
companies under certain circumstances. While foreigners are prohibited from purchasing shares of individual
companies on the UAE stock exchange, they are permitted to purchase alimited number of shares of certain
mutual funds.

ELECTRONIC COMMERCE

Electronic commerce is in its nascent stages of development in GCC countries. All GCC WTO members --
Kuwait, Bahrain, Qatar, and the UAE — supported the U.S. proposal for aWTO standstill on imposition of
new customs duties or other charges on eectronic commerce. All of the GCC countries try to restrict or
discourage local access to websites that offer pornographic or other materials offensive to Islamic values.
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OTHER BARRIERS

Agent and Distributor Rules

In GCC countries, U.S. firms may find that compliance with U.S. law presents specia challenges when
selecting alocal agent. Termination of agency agreements can be difficult in al the GCC countries and may
involve considerable financial losses to the foreign supplier.

Saudi law requiresthat in-country distributors be licensed by the Ministry of Commerce. Only Saudi citizens
can obtain licenses, although arecent GCC decision may broaden this to include GCC citizens. Direct sales
are possible except in the case of sales to government agencies, where a " service agent” is required.

The U.A.E. permits two types of commercia entities to import and distribute products. Oneisa 100 percent
U.A.E.-owned businessand the other isalimited liability company in which foreign ownership up to 49 percent
of equity is permitted. All U.A.E. commercia agents must be registered with the Ministry of Economy and
Commerce. U.S. exporters seeking U.A.E.-wide coverage must appoint a separate agent for each of the seven
emirates, or appoint a master agent with offices or sub-offices in each emirate. Once chosen,
agentg/distributors have exclusive rights, and are extremely difficult to replace without their agreement.

Since September 1996, Oman registers non-exclusive agency agreements. Since 1993, Oman has permitted
an importer to bring in goods without paying a commission to aregistered agent, provided that the goods are
imported through an Omani port or airport. In practice, however, it isdifficult for aforeign firm to sell directly
to the government without an Omani agent scouting for and bidding on tender opportunities. In addition,
termination of an agency agreement can be difficult, as a supplier may not unilaterally terminate an agency
agreement without a justifiable branch of the agency agreement by the agent.

Local agentsare currently requiredin all salestransactionsin Kuwait. However, the government isdiscussing
elimination of agency requirementsin its military procurement contracts.

Bahrain is planning to update its commercial agency law to diminate the sole agency requirement, bringing
Bahrainis practices in line with its WTO obligations.

Corporate Tax Policies

Saudi Arabiaand Kuwait tax foreign companiesbut not domesticentities. Additionaly, several GCC countries
tax royaties as if they were 100 percent profit and maintain a variety of other tax policies considered to be
unfair to foreign companies. The U.A.E., for example, imposes a 20 percent income tax on foreign banks.
Notax islevied on domestic banks. Since January 1997, Oman provides national tax treatment to joint venture
public shareholding firms with no more than 49 percent direct foreign investment: i.e., amaximum rate of 12
percent tax on net profits. The Omani branch of aforeign firm is regarded as an Omani firm for purposes of
computing the 51 percent Omani ownership of the joint venture. Taxes were reduced from a maximum rate
of 50 percent to 30 percent for other categoriesof joint ventures. Theseratesdo not apply to foreign petroleum
companies, which pay royalties per their concession agreement. Oman now leviesa 10 percent tax on services
performed offshore for Omani firms. In Saudi Arabia, foreign investors may receive incentives, including a
ten-year tax holiday, for approved
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agricultural and manufacturing projects with a minimum 25 percent Saudi participation. However, foreign
equity investorsin joint venture are taxed at amaximum of 45 percent of profits. Saudi Arabiansare not taxed
onincome. Qatar levies corporate income taxes at rates from 5 to 35 percent of net profits earned by foreign
firmsin Qatar. While no incometax is charged to Qatari owned firmsto Qatari shareholders of joint ventures,
foreign firms only avoid income taxes through the issuance of an emiri decree. Kuwait currently imposes a
maximum income tax rate of 55 percent on foreign firmsdoing businessin Kuwait. Kuwaiti corporationsare
not subject to income tax, but are subject to a mandatory 5 percent "zakat" contribution. Kuwait has
announced plansto lower the maximum tax rate to 30 percent, but implementing legidation has not yet been
submitted to the national assembly. Bahrain has no personal or corporate taxation, except on oil company
profits.

Procedural and Financial Irregularities

Procedura andfinancial irregularitiescan besignificant barriersto tradein GCC countries. Suchirregularities
have resulted in lost opportunities for U.S. suppliers of goods and services and have forced some U.S.
businesses out of some markets. Disregard of irregularities may subject U.S. citizens or companies to
prosecution under the Foreign Corrupt Practices Act (FCPA).

In August 1996, Kuwait passed Law Number 25, requiring disclosure of al commissions and other payments
made in relation to securing agovernment contract valued at 100,000 Kuwaiti dinars or more (approximately
$335,000). Itishoped that Law 25 will increase transparency in the government’ s procurement practices, but
the jury is still out regarding its effectiveness.

On September 30, 1994, the GCC announced that it would end its adherence to the secondary and tertiary
aspects of the Arab League boycott of Isragl, eliminating a significant trade barrier to U.S. firms. In January
1996, Oman and Israel signed an agreement to open trade missionsin the other country. In April 1996, Qatar
and Isragl agreed to exchange trade representation offices. |sragl opened its office in May 1996. In March
1996, the GCC reiterated its commitment to end the secondary and tertiary boycott, and recognized the “total
dismantling of the Arab boycott of Isragl as a necessary step in advancing the peace process and promoting
regiona cooperation inthe Middle East and North Africa” Although all GCC states are complying with these
stated plans, some commercial documentation continues to contain boycott language; consequently, U.S.
companies must notify the U.S. office of antiboycott compliance. Since the adoption of these policies, the
incidence of boycott language in commerciad documentation is decreasing (see the Arab League chapter for
further information).

Kuwait no longer applies a secondary boycott of firms doing business with Isragl and has taken steps to
eliminate al direct references to the boycott of Isragl in its commercial documents. Kuwait still applies its
primary boycott of goods and services produced in Isragl.

Most recent data indicate that the number of prohibited boycott requests in the U.A.E. continues to drop. It
is believed that these cases stem from bureaucratic inefficiencies, rather than from a desire to circumvent
U.A.E. Government stated policy terminating adherence to a secondary/tertiary boycott. The embassy
continues to work closaly with the U.A.E. Government to eiminate these requirements.

Oman no longer enforces compliance with the boycott. Although the Omani trade representative was recalled
inlate 1996 and not replaced in 1997, Oman and |srael maintain trade officesin each other’ s country, with an
Israeli representative resident in Muscat. Omani customs processes |sradli-origin shipments entering with
Israeli customs documentation. Likewise, Isragli immigration stampsin third

160 Foreign Trade Barriers



Gulf Cooperation Council

country passportsare not anissue. Telecommunicationslinksand mail flow normally. That said, Omani firms
have shied from carrying any identifiably Israeli consumer products. Norma commercial ties await more
favorable developmentsin the Middle East peace process throughout the GCC.
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HONDURAS

In 1998, the U.S. trade deficit with Honduras was $222 million, an increase of $87 million from 1997. U.S.
merchandise exports to Honduras were $2.3 billion, an increase of $309 million (15.4 percent) over 1997.
Honduras was the United States 38th largest export market in 1998. U.S. imports from Honduras in 1998
were $2.5 hillion, an increase of $223 million (9.6 percent) from the 1997 level. The stock of U.S. foreign
direct investment (FDI) in Hondurasin 1997 was $183 million, concentrated largely in the manufacturing and
Service sectors.

IMPORT POLICIES
Tariffs

Honduras is amember of the Central American Common Market (CACM), which also includes Costa Rica,
El Salvador, Guatemala and Nicaragua. CACM members are working toward the full implementation of a
common external tariff (CET) ranging from 1 to 19 percent for most products. In 1995, the members of the
CACM agreed to reduce the CET to between zero and 15 percent, but alowed each member country to
determinethetiming of the changes. With the exception of certainitems, thereare no dutiesfor productstraded
among CACM members. In 1997, tariff rates were reduced to one percent on capital goods, medicines and
agricultural inputs, and on raw materialsand inputs produced outside of the Central Americaregion. Honduras
alsointendsto reduceitsextra-regional tariffsfor other goods (intermediate and finished) over the next severa
years to between 10 and 17 percent.

Agricultural Price Bands

Hondurasimplemented a price band mechanism for yellow corn, sorghum, rice and soybeansin August 1992.
In recent years, corn flour has a so been added to the list of products subject to thistariff mechanism. Similar
to the price band mechanisms of other countriesin the region, the Government of Honduras (GOH) calculates
the price band from a time series built on international prices for the prior 60 months on a given product.
Imports entering with values within the defined band are assessed a 20 percent tariff. Imports entering with
prices above the band are assessed lower duties, according to a predetermined schedule; those imports priced
below the band are assessed a higher tariff. Recently the GOH has added a seasonal restriction to the price
band. From September to January the minimum allowable duty is 20 percent for corn and 15 percent for all
other products. From February to August duties are allowed to fluctuate freely according to the predetermined
duty tables of each commodity. This seasonal restriction has been added to provide additional protection to
local grain farmers during the main harvest. The United States has strongly opposed this policy, which limits
access of U.S. agricultural products.

STANDARDS, TESTING, LABELING AND CERTIFICATION

Although Honduras has eliminated all import licensing requirements, imports of certain key U.S. agricultura
products continue to be blocked or limited by phytosanitary and zoosanitary restrictions. Restrictive
zoosanitary requirements have blocked U.S. poultry imports for several years. Honduras has also blocked
imports of rough rice from the United States by imposing arbitrary phytosanitary reguirements which could
not bemet by U.S. suppliers. After nearly ayear, the GOH finaly lifted therestriction, but only after thelocal
harvest had passed. More recently, the GOH has begun requiring that U.S. corn shipments to Honduras be
inspected at the port of origin by a Honduran official. Although this new requirement does not entirely block
U.S. corn shipments to Honduras, it does create a burden to the import process and adds to its cost as

Foreign Trade Barriers 163



Honduras

well. Frequent changes in sanitary and phytosanitary requirements are seldom reported to the WTO as
required, and creste a great deal of uncertainty among U.S. suppliers and Honduran importers.

Honduran law requiresthat all processed food products be labeled in Spanish and registered with the Ministry
of Health. Thelaws areinconsistently enforced at present. However, these requirements may discourage some
suppliers.

GOVERNMENT PROCUREMENT

The Government Procurement Law (Decree No. 148.5) governs the contractual and purchasing relations of
Honduran state agencies. Under this law, foreign firms are given national treatment for public bids and
contractual arrangements with state agencies. In practice, U.S. firms frequently complain about
mismanagement and lack of transparency of governmental bid processes. These deficiencies are particularly
evident in public tenders in telecommunications, pharmaceuticals and energy.

After Hurricane Mitch in October 1998, Congress passed an emergency law allowing the Government to
dispensewith the normal bidding process and execute direct purchasesin reconstruction-related projects. The
government is exploring options for a consolidated bidding process for reconstruction related projects.

LACK OF INTELLECTUAL PROPERTY PROTECTION

In 1998, Honduras was placed on the “Watch List” category of the U.S. Government’s annual Special 301
Review. A report prepared by the International Intellectual Property Alliance (11PA) estimatesthat copyright
infringements in Honduras cost U.S. firms $8.3 million in 1997. There is widespread piracy of many forms
of copyrighted works -- movies, sound recordings, software. The illegitimate registration of well-known
trademarks has also been a problem. Honduras saw a portion of its trade preferences under the Generalized
System of Preferences (GSP) and the Caribbean Basin Initiative (CBI) suspended on April 20, 1998 because
of itsfailure to control broadcast television piracy. However, these benefits were restored on June 30, 1998
following government action to suspend and fine the offending stations. 1n December 1998, the government
reaffirmed its commitment to comply fully with the Trade Related aspects of Intellectual Property Rights
(TRIPS) Agreement by the January 1, 2000 deadline. Progressis being made in the negotiation of a bilateral
IPR agreement with the United States.

Copyrights

The piracy of books, sound and video recordings, compact discs, computer software and television programs
is widespread in Honduras. Despite some progress, copyright protection remains problematic. A TRIPS-
compliant reformed copyright law should be presented to Congress in early 1999.

Patents

The patent law enacted in September 1993 provides patent protection for pharmaceuticals, although the term
of seventeen years from the date of application must be extended by at least three years to meet international
standards. Honduran law contains overly broad compulsory licensing provisions and provides no protection
for products in the pipeline. A TRIPS-compliant Central American patent and trademark treaty is pending
before the Congress.
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Trademarks

Theillegitimate registration of well-known trademarks is a persistent problem in Honduras, in spite of 1993
modifications to the trademark law.

SERVICES BARRIERS

Hondurasis overdue in providing to the WTO an acceptance of the Fifth Protocol to the Genera
Agreement on Trade in Services, which is necessary to bring its commitments on financial servicesinto
effect.

INVESTMENT BARRIERS

Several restrictions exist on foreign investment in Honduras, despite the 1992 investment law. For example,
special government authorization is required for foreign investment in the following sectors. forestry,
telecommunications, basic health services, air transport, fishing and aquaculture, exploration of sub-surface
resources, insurance and financial services, private education services, and agriculture and agro-industrial
activities exceeding land tenancy limits established by the Agricultural Modernization Law of 1992 and the
Land Reform Law of 1974. Thelaw a so requiresHonduran magjority ownership in certain typesof investment,
including beneficiaries of the National Agrarian Reform Law, commercia fishing and direct exploitation of
forest resources and local transportation.

Honduran law aso prohibits foreigners from establishing businesses capitalized at under 150,000 lempiras
(about $11,000). In all investments, at least 90 percent of a company’s labor force must be national, and at
least 80 percent of the payroll must be paid to Hondurans. Finally, while a one-stop investment window has
been ingtituted in the Ministry of Industry and Trade to facilitate investment, the Ministry has not provided
complete information or assistance to the foreign investor. The newly-formed Tourism Ministry hastried to
facilitate foreign investment, and in December 1998 Congress passed the first vote (of two required) of a
congtitutional amendment to allow foreign ownership of coastal land for tourism development purposes.

Sincethedisaster caused by Hurricane Mitch Honduras hasredoubled itseffortsto provide afavorable climate
toforeign investment. Inthelast two months of 1998, Congress passed legid ation reforming the mining code;
allowing concessional operation of airports, seaports, and highways; providing incentivesfor renewableenergy
projects (many by U.S. investors); alowing foreign tourism development in coastal areas; and, alowing
unrestricted sale of agricultural land regardless of size. Congress earlier passed alaw authorizing the sale of
50 percent of the state-owned Honduran telephone company (HONDUTEL) to a foreign partner and the
auctioning of band B cellular service. The Government also pledged to accelerate the privatization of the
National Electric Company’s (ENEE) distribution system.

Historically, U.S. firmsand private citizens have found corruption to be a problem and a constraint to foreign
direct investment. Corruption appears to be most pervasive in the following areas: government procurement,
performance requirements, the regulatory system, and the buying and selling of real estate, particularly land
titling. InMay 1998, Hondurasratified, adopted and opened for signature the Inter-American Anti-Corruption
Convention.

A Bilateral Investment Treaty (BIT) signed with the U.S. in 1995 was rétified by the Honduran Congress and
is expected to be sent to the U.S. Senate for ratification in 1999. Provisions for bilateral investment are
included in commercial treatiesHondurasisnegotiating with CostaRica, El Salvador, Guatemala, Panamaand
the Dominican Republic. In addition Honduras, along with Guatemala and El Salvador, arein the
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process of negotiating a free trade agreement with Mexico that is expected to include investment provisions.
The GOH aso has bilatera investment agreements with the UK and Spain.

ELECTRONIC COMMERCE
There is no electronic commerce conducted within Honduras, though several companies are exploring

possibilities and Internet users can make purchases from companies in other countries. There are no known
barriers to electronic commerce.
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In 1998, the U.S. trade surplus with Hong Kong amounted to $2.4 billion, about half of the U.S. trade surplus
with Hong Kong during the previousyear. U.S. exportsto Hong Kong were $12.9 billion: importsfrom Hong
Kong were $10.5 billion. Hong Kong was the United States' 14th largest export market in 1998. The stock
of foreign investment in Hong Kong rose to $19.1 billion in 1997, up from $14.7 billion in 1995. U.S. direct
investment in Hong Kong is largely in the services and financia sectors.

Overview

On July 1, 1997 Hong Kong became a specia administrative region (SAR) of the People’ s Republic of China
(PRC). Under the PRC's policy of “one country, two systems’, Hong Kong is to enjoy a “high degree of
autonomy” from the PRC in managing its trade, financial, social, legal, and other interna matters for fifty
years.

Although the PRC has assumed responsibility for conducting foreign affairs and defense mattersfor the SAR,
Hong Kong remains a separate customs territory with all of its previous border and customs arrangements.
As a separate customs territory with autonomy in the conduct of its economic, trade, and financial policies,
Hong K ong retai nsindependent membershipin economic organi zations, such asthe World Trade Organization
and APEC.

Along with others in the region, Hong Kong' s economy has suffered over the past year, registering a decline
of around 5.1% in GDPin 1998 and expectations of flat growth for 1999. The government recorded a modest
fiscal deficit for 1998 of $4.2 billion, and projectsasimilar deficit for 1999. Nonetheless, Hong Kong enjoys
a number of positive factors, including accumulated personal wealth from severa years of unprecedented
growth, massive fiscal and foreign exchange reserves, virtually no public debt, a strong legal system, and a
strong and rigoroudy-enforced anti-corruption regime. The lengthening of the recovery period and the need
for restructuring, as Hong Kong's advanced, high-cost, service-based economy continues to evolve, pose
difficult challenges and choices for the Hong Kong Government.

LACK OF INTELLECTUAL PROPERTY PROTECTION

Hong Kong has made significant progress over the past year to address the problem of piracy, including
passaged of the Prevention of Copyright Piracy Ordinance, closing approximately 70 pirate CD production
lines, and closing shops dealing with pirated products in major retail arcades.

Pirated product remainsreadily availablein Hong Kong at theretail level. Significant new steps must be taken
inthe near future to address effectively the problem of piracy. In addition, steps much be taken to put an end
to criminal corporate end user software piracy and hard disk loading piracy. Moreover, we have continuing
concerns about the very large volume of optical medial production capacity. U.S. officials have asked the
HKSAR to take effective actions to ensure that these facilities are producing only legitimate product.

ANTICOMPETITIVE PRACTICES

Opening telecommunications markets in Hong Kong has been the subject of intense debate over the last year.
Substantial liberalization has been achieved; however, in February, the Hong Kong Government once again
put off a decison on whether to issue additional licenses for the local fixed telecommunications network
market. Politically powerful existing telecommunications companies, including the dominant operator Hong
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Kong Telecom, have lobbied hard to keep out additional competitors. The decision to postpone further
liberalization will restrict facilities based telecommuni cations competition in Hong Kong, and keep phonerates
high than in other regional markets.
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In, the U.S. trade deficit with Hungary amounted to $1.1 billion in 1998 (or $493 million more than the deficit
in 1997). U.S. merchandise exports to Hungary in 1998 were $482 million, a decrease of approximately $3
million (1 percent) from the previous year. Hungary wasthe United States 68th largest export market through
November 1998. U.S. imports from Hungary amounted to $1.6 billion in 1998, an increase of $489 million
(45.4 percent). U.S. and Hungarian bilateral trade figures differ dramatically due to country-of-origin
distinctionsin exports. Such distinctions are especially apparent with products whose final assembly occurs
inHungary, particularly computer equipment (estimated $800 million of recorded imports). Although Hungary
remains a middle-income country with substantial regional disparities, it has been transformed into a market
economy with an elaborate legal and regulatory framework based on those of devel oped Western economies.
U.S. foreign direct investment (FDI) in Hungary from 1989 to the end of 1998 surpassed $6 billion. The total
FDI in Hungary during thistime consisted of an estimated $18.5 billion. Hungary isaleading recipient of U.S.
investment in Central and Eastern Europe.

IMPORT POLICIES

Aspart of Hungary’ s transition from acommunist to afree-market economy, import policies were liberalized
rapidly after 1989 to encourage competition and to allow imports necessary for restructuring. Almost 96
percent (by value) of products can be imported without an import license. A license is required to import
precious metals, military goods, and certain pharmaceutical products.

The progressive implementation of Uruguay Round agreements has generally improved U.S. market accessto
Hungary. Under these agreements, Hungary must eliminate quotas on textiles, clothing, and other industrial
products by 2004. As of January 1, 1998, Hungary eliminated their Global Consumer Import Quota with
respect to WTO member countriesand import quotalicensesfor WTO member-states’ importsof new vehicles
with engine capacity greater than 1500 cc, apparel, medicine, used clothes, string and thread, carpets, and those
types of radio receivers not produced in Hungary. Import quotas, totaling $408 million in 1998, applied to
jewelry, ahandful of industrial products, and (for non-WTO members only) apparel and carpets. Only about
60-70 percent of quotasare utilized andin 1998, not onewasfully utilized. However, administrativedifficulties
in securing licenses affected a U.S. footwear firm importing from the Far East.

The Hungarian Government allocated import licenses for up to 68,000 new and 63,000 used cars in 1998.
However, these figures are well above the actual number imported. The Customs Duty Law of 1995 forbids
theimportation of used cars over six years old. Specialized older vehicles may still be imported after passing
atechnical test. These regulations, combined with standards for used cars which tend to exclude older U.S.
models, effectively curb most used car imports from the U.S.

In 1995, Hungary raised many agricultural tariffsto Uruguay Round binding ceilingsand introduced numerous
tariff-rate import quotas assigned to most-favored nation (MFN) or preferential suppliers.

Hungary's average most-favored nation (MFN) import duties have been cut from 13.6 percent in 1991 to eight
percent in 1998, in accordance with its Uruguay Round commitments. Under Hungary's 1991 Association
Agreement with the EU, and subsequent accords, tariffsfor industrial importsfrom the EU arebeing eliminated
by the end of 2001. The result has been that many U.S. products are subject to notably higher tariffsthan are
EU products. By the end of 1998 only about 45 percent of the products originating from the EU remained
dutiable. At the beginning of 1999, the tariffs on the remaining industrial products were reduced to 30 percent
of thebasic duty. By 2001, duties ontheseindustria productswill be abolished entirely. Sometariffson non-
industrial EU products have also been reduced on a selective basis. Severa

Foreign Trade Barriers 169



Hungary

U.S. exporters (e.g., of aircraft, autos, electrical generating equipment, chocolate and non-chocolate
confections, distilled spirits, wine, commercial laundry equipment, and soda ash) have expressed concern over
the tariff preferences provided to the EU by Hungary, because of the growing disparity with MFN rates.
Hungary applies a high duty of 72 percent ad valorem on imported a coholic beverages and 30-70 percent ad
valorem duties on chocolate and confectionary products. The USITC (United States International Trade
Commission) iscurrently studying the effects of such preferenceson U.S. exports. Itsfindingsareduein April
1999.

On January 1, 1997, the government eliminated atwo percent statistical fee and one percent customs clearance
feefor WTO member states. Feestotaling five percent, however, are still required of goods coming from non-
WTO states. Under the Pan-European cumulation system and Pan-European Free Trade Zone, effective in
Hungary since July 1, 1997, customs duties on the imported content of goods subsequently exported under
preferential trade agreementsareno longer refunded. However, content from any member state can accumul ate
to qualify for preferential treatment. Duties and fees on re-exported content are no longer refunded as of July
1, 1997 for non-EU importers. This change has adversaly affected certain U.S. industries (e.g., lumber and
veneer producers). Firmsexporting from Hungary with inputsfrom non-WTO members (such asRussia) were
faced with greater costs and additional customsfees. An American a uminum processor, for which unrefunded
fees would have totaled over $5 million per year, secured an 18-month waiver of these feesin August 1997,
but its long-term status remains unclear.

STANDARDS, TESTING, LABELING AND CERTIFICATION

Importers must file a customs document with a product declaration an, present Hungarian certified
documentation from the Commercia Quality Control Institute upon importation. This permit may be replaced
by other national certification and testing agency documents, such asthose of the National Institute for Drugs.
Some standards are reciproca with those of recognized U.S. standards enforcement agencies.

Animal and Plant Health Regulations

Hungarian import regulations limits and delaysimports of breeding animals, livestock semen, planting seeds,
and new plant varieties. The process of registration and testing of new plant varieties imported is time-
consuming and costly. In 1998, U.S. and other exporters of bovine semen secured modification of restrictive
practices and fees on imports affecting a potential market of $1 million per year for U.S. firms.

In 1998, Hungary adopted | egidlation governing genetically-modified organisms (GM Os) in agriculturewhich,
in following EU practice, imposes unnecessary restraints on imports primarily affecting new plant varieties.
The Ministry of Agriculture could minimize these restraints with a flexible regulatory regime. Although the
market for seed importsisrelatively small (est. $18 millionin 1998), U.S. firmsin Hungary produce seed and
plant stock for other markets. Full liberalization of the GMO policy could mean additional U.S. exportsin the
$10-25 million range.

GOVERNMENT PROCUREMENT

Foreign accessto government-funded construction and service or supply contractsisregul ated by the 1995 Act
on Public Procurement, which improved transparency. Tendersmust beinvited for the purchase of goodsworth
over 10 million forints (currently 215 forints equal one dollar). However, bids with more than 50 percent
Hungarian content are considered equal to majority-foreign bids that are up to 10 percent lower in price.
Purchases deemed to berelated to state security, aswell as purchases of gas, oil, and electricity, remain exempt
from these regulations. Hungary is not party to the WTO Government Procurement Code, and some
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U.S. firms have taken legal action against non-transparency and procedural irregularities in government
tenders.

EXPORT SUBSIDIES

While Hungary's agricultural export subsidies remain in excess of its WTO commitments, the Hungarian
Government is phasing out excess subsidies and has undertaken not to use subsidies to penetrate new export
markets (under an October 1997 agreement with the U.S. and other petitioning members of the WTO).

LACK OF INTELLECTUAL PROPERTY PROTECTION

Hungary's intellectual property rights (IPR) laws are adequate in many respects, but significant gaps remain
and prosecutoria enforcement needs to be strengthened substantially. Piracy of audiovisua works and
computer programs has decreased, but remain extensive. Copyright legidation also needs to provide for
retroactive protection of U.S. works, civil ex parte search provisions, and refined pipeline protection for
patents.

Patent Protection

Hungarian patent protection was strengthened following the conclusion of a comprehensive U.S.-Hungary
bilateral agreement on IPR protection in 1993. Under this agreement, Hungary agreed to protect
pharmaceutical products, unlike the previous law in which patents were limited to processes for producing
pharmaceuticals. Thebilateral | PR agreement providestransitional pipelineprotectionfor U.S. pharmaceutical
products otherwise indligible for new product patents in Hungary, patent rights application regardless of
whether products are imported or locally produced, and limitations on the use of compulsory licenses.
Implementation of thislegidation began on July 1, 1994.

Thereare, however, limitationsto Hungary's Pi peline Protection Law that make pipeline protection inadequate
under certain circumstances. For example, no pipeline protection can be obtained for products where a
corresponding foreign counterpart patent isissued after the effective date of Hungary'sPipelineLaw (i.e., after
July 1, 1994). The Pipeline Protection Law aso entails the uncertainty that a Hungarian company, once an
inventionispublished, may have started work to devel op acorresponding product before theinnovator canfile
their pipeline application. Under such circumstances, it appearsthat a patent holder could then not enforcethe
pipeline patent. Thereisaso aproblem with Article 20 of the new law, in addition to the incorrect application
of the "modification of priority" concept.

Persistent problemsin the Hungarian judicia system continue to hinder protection of patent rights. In 1997,
the Hungarian Government strengthened access to legal injunctions and attempted to reduce the backlog of
court cases. However, this action did not affect ongoing IPR disputes, including a long-standing patent
infringement suit by alarge U.S. pharmaceutical firm. U.S. interests have not been able to obtain injunctive
relief prohibiting the marketing of products that the courts have deemed infringing. The lack of relevant
technical expertise in the courts can result in patent infringement cases taking three or more years to reach
conclusion. Penalties awarded in such cases are considered too low to act as effective deterrents.

Copyright Protection
Hungarian copyright laws largely conform to international standards, but certain legidative steps still need to

be taken before they meets bilateral IPR and TRIPs commitments. The 1993 bilateral 1PR agreement
recognizes an exclusive right to authorize the public communication of work, including to perform, project,
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exhibit, broadcast, transmit, retransmit or display. The agreement also requiresthat protected rights be freely
and separately exploitable and conferrable (contract rights), as well as recognizing an exclusive right to
authorizethefirst public distributionincluding importation for protected works. To meet its TRIPs obligations,
Hungary still needs to provide full retroactivity for sound recordings and civil ex parte search provisions.
Encrypted signals must aso be protected by prohibiting unauthorized retransmission of signas, the
manufacture, distribution, possession, sale, rental and use of unauthorized descrambling devices. Inearly 1999,
the Hungarian Government appeared likely to approve a new copyright law which would address severa of
these gaps.

In May 1993, Hungary added stiff penaltiesfor copyright infringement to its penal code. Since then, piracy of
audiovisual works and transmissions has been driven underground and remains high. Overall, prosecutions of
audiovisual piracy are steady at about 200 per year. In December 1998, the courts issued alandmark verdict
against a pre-release video piracy ring, sentencing 11 personsto a combined 16 years of imprisonment.

Nonetheless, fines remain too low even for a middle-income country (total fines assessed in 1997 were HUF
1.5 million, or approx. $8200). The U.S. motion picture industry estimates that 55-0 percent of videotapes
circulating in 1998 were pirated (down from 85 percent in 1993). Of the roughly 1200 cable broadcasting
systems in Hungary, 30 percent regularly make unauthorized transmissions of videos, and retransmission of
descrambled cable and satellite signals. The total annual loss from audiovisual piracy in 1998 is estimated at
$19 million.

Under current law, employers are prevented from exercising al economic rights with respect to software
created by employees. This law detersforeign and loca investment in software development and publishing.

SERVICES BARRIERS

Publictelevisionisrequired tofill 70 percent of itsair timewith European production and 51 percent of which
must be Hungarian, excluding advertising, news, sports, game and quiz shows. Hungarian film quotasin the
15to 20 percent range apply to public television. These quotasare not seen ascutting actual U.S. market share.
For private broadcasters, the 1995 Media L aw reserves 10 percent of program time for Hungarian programs,
excluding films (increasing to 15 percent after January 1, 1999). In selling licenses for two private national
television frequenciesin 1997, the National Radio and Television Board (ORTT) mandated a European quota
of 50 percent of total annual program time, excluding ads, news, sports, and game shows (Hungarian content
quotas apply as well). However, U.S. feature films and television productions retain a strong presence,
especidly in primetime.

Sales of U.S. air and ground services in Hungary are limited, since the U.S. and Hungary do not have a
bilateral "Open Skies' civil aviation agreement.

Legal Services

Hungary introduced new restrictionson foreign lawyers and law firms under legislation passed in 1998, which
requires inter alia that foreign legal practitioners associate with a Hungarian firm or lawyer. The law's
provisions are compounded by new restrictions proposed by the Hungarian Bar and by difficultiesin securing
tax identification. Some U.S. law firmsin Hungary believe the restrictions could significantly reduce market
access for U.S. legal services.
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A person cannot provide foreign legal consultancy services nor legal advice on foreign or international law
without being licensed in the practice of Hungarian law. Foreignersin legal firms can establish themselves;
however al employees must be Hungarian.

Architecture and Engineering Services

Only Hungarian nationals may be licensed as architects and engineers.

Accounting Services

Audits must be conducted by Hungarian-certified accountants. Such individuals may work for foreign firms.
INVESTMENT BARRIERS

Hungary's commitment to cash privatization of large state enterprises hasmadeit aleading recipient of foreign
direct investment, especially U.S. investment, in Central and Eastern Europe. Hungarian Governments have
progressively reduced stateownershipin "strategic” enterprisesfrom 50 percent to 25 percent to asinglegolden
share with veto rights.

Government delaysin approving energy priceincreases have repeatedly prevented U.S. and other foreign firms
from realizing the eight-percent returns guaranteed in energy privatization contracts. In December 1998, the
Hungarian Government announced priceincreaseseffective January 1999, but theissuewill remain unresolved
until foreign investors and the government agree on anew regulatory framework and pricing mechanisms for
the energy sector.

Since 1994, Hungary has offered targeted tax incentives for investment (replacing blanket incentives) based
on export promotion, reinvestment of profits, and job creation in areas of high unemployment. More recent tax
incentives target investment to depressed areas of the country, chiefly the northeastern Hajdu-Bihar, Nograd,
Borsod-Abauj-Zemplen and Szabol cs-Szatmar-Bereg regions. |n 1998, thegovernment implemented a10-year
corporatetax break to companiesinvesting at least HUF 10 billion, creating 500 or morejobs. If theinvestment
takes place in an economically distressed region, the minimum investment is HUF 3 billion.

A customs law, passed in late 1995, eliminated duty-free importation of capital goods by foreign-owned
companies. The law, intended to place domestic enterprises on an equa footing with foreign-owned
competitors, eliminated a prior incentive to invest in Hungary.

ANTICOMPETITIVE PRACTICES

Privatization and entry into the Hungarian market for most multinationals has greatly increased competition
in most sectors. However, some key infrastructural monopolies (broadcast transmitter Antenna Hungaria,
electricity wholesaler MV M, state railways MAV, and two-thirds of Malev airlines) remain state-owned and
receive specid consideration from the Hungarian Government. In the telecommuni cati ons sector, the awarding
of monopoly phone concessions (including to U.S.-owned firms) during privatization has delayed the
introduction of full competition until December 31, 2003. Hungary has committed as part of the WTO Basic
Telecom Services Agreement to allow unlimited competition in the telecom sector starting on that date.
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ELECTRONIC COMMERCE

Salesviathe Internet are unrestricted, but subject to taxation. Internet purchases of physical goods are subject
to customs duties and value-added tax (VAT) if delivered from abroad or from within Hungary. The Customs
Office assesses and collects VAT on software imported on physical media and/or installed on hardware. No
customsduty payment isrequired in case of buying software purchased and delivered viathe Internet, however,
VAT should be paid after the purchase (on a self-assessment basis).

OTHER BARRIERS

Although bribery is seldom seen to penetrate the highest levels of the Hungarian state, transparency remains
an issue in business dealings. Some U.S. firms complain of inappropriate influences in government tenders.

The U.S. distilled spirits industry believes Hungary's excise taxes discriminate against imported whiskey,
vodka, rumand liqueursinfavor of domestically produced fruit brandiesand eaux devie, inviolation of GATT
Article I11, paragraph 2.

Many firms operating in Hungary are caught unaware by shifts in government policy due to insufficient
government consultationwith businessinterests. In other cases, theexceptional autonomy of thejudicial system
and of the National Radio and Television Board (both products of Hungary's transition to democracy)
sometimes|eads to decisionsinconsistent with an overal government policy of promoting economic openness.
Inaddition, complaintshave been registered with the U.S. Government concerning inconsi stent implementation
of customs regulations and procedures when exporting to Hungary.
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In 1998, the U.S. trade deficit with India was $4.7 billion, an increase of $975 million from the U.S. trade
deficit of $3.7 billionin 1997. U.S. merchandise exportsto Indiawere $3.6 billion, an increase of $71 million
(2.0 percent) from the level of U.S. exportsto Indiain 1997. Indiawas the United States' 33rd largest export
market in 1998. U.S. imports from Indiawere $8.2 billion in 1998, an increase of $904 million (12.3 percent)
fromthelevel of importsin 1997. The stock of U.S. foreign direct investment (FDI) in Indiain 1997 was $1.7
billion, an increase of 24.5 percent from the level of U.S. FDI in 1995. U.S. FDI in India is concentrated
largely in the banking, manufacturing and financial service sectors, but asubstantial portion of new investment
approvals are in infrastructure sectors.

IMPORT POLICIES

In June 1991, the then newly-elected government recognized that India's budget deficit, balance of payments
problems, and structural imbalances would require re-evaluation of past economic policies and structural
adjustment assistance from international financial institutions. As part of economic reform, the Indian
Government hastaken stepstowardsamore open and transparent traderegime, leading to asignificant increase
in Indo-U.S. trade and investment. With substantial additional liberdization, U.S.-India trade could become
quite significant.

India simport licensing restrictions on approximately one-quarter of itsimportsand hightariffsremain serious
impedimentsto U.S. exports, especially agricultural and consumer items. The United States continuesto raise
and discuss Indias restrictive trade practices in al trade-related meetings with Indian officials, in dispute
settlement proceeding of the World Trade Organization (WTO), and in regular bilateral consultations.

Tariffs

The Indian Government maintainsaceiling tariff rate (with afew exceptions) of 40 percent. Sincethe 1998/99
budget, a specia additional duty of 4 percent wasimposed on all imports except for imports by exporters and
trading houses. Extraduties of 2 percent and 3 percent imposed since 1997 were removed in February 1999
in the 1999/2000 budget. However, under the 99/00 budget, customs duty rates of 10percent, 20 percent, and
30 percent were replaced by higher rates of 5 percent, 15 percent, 25 percent, and 35 percent, respectively,
unbound zero-rated goods now face a5 percent tariff and most items were assessed an additional 10 percent
surcharge on the basic customs duty. Thus, for example, a5 percent duty would be assessed at 5.5 percent,
and a 35 percent duty would be assessed at 38.5 percent.

In the recent past, India has selectively lowered tariffs on some capital goods and semi-manufactured inputs
to help Indian manufacturers. They have steadily reduced the import weighted tariff from 87 percent to the
1997/98 level of 23 percent. This does not include the additional 4 percent duty assessed in June 1998. For
thefirst time since the start of economic liberalization in 1991, the Government of India’ s budget of 1998/99
failed to reducethe maximum and imported wei ghted average of tariffs. Despitereforms, Indiantariffsare till
among the highest in the world, especialy for goods that can be produced domestically. Most agricultural
products face trade barriers which severely restrict or, in the case of processed foods, prohibit their import.
Many consumer goods are similarly restricted.

Indiamaintains avariety of additiona charges on imports, alegedly the equivaent of domestic taxes on local
goods (the so-called countervailing duties), further raising the cost of imports as they enter the stream of
domestic commerce. For example, the increased cost of imported soda ash is estimated to be 66 percent,
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including a basic tariff rate of 30 percent with additional countervailing duties, specia customs duty, and
special additional duty. Industry reports that countervailing duties and infrastructure taxes for sugar, gum,
and chocolate confectionary range from 59-70 percent. High effective rates also affect chocolate and
confectionery products (78 percent). raisins (140 percent); mayonnaise (63 percent), and peanut butter (40
percent); appliances (30-78 percent); and toys and sporting goods (35 percent). Exorbitant effective rates of
253 percent are assessed on distilled spirits imports and 110 percent on till and sparkling wines, plus
additional duties of $0.25 per liter for wines. U.S. producers also allege that the 40 percent excise tax on
carbonated soft drinksrepresentsadefacto discriminatory government policy becausethe carbonated soft drink
market is supplied predominantly by foreign invested producers.

Progressmadethusfar in tariff reduction hashelped U.S. producers, but further reductions of basic tariff rates
and elimination of additional duties would benefit a wide range of U.S. exports. For example, the tariff on
almonds is calculated at 55 rupees per kilogram for in shell ailmonds. The market potential, were the tariff
removed, is estimated at up to $100 million by 2005. The United States has asked for a change to a specific
(per kilogram) duty on pistachios, where under invoicing by competing suppliers creates unfair competition
and limits U.S. market access. Other industries that might benefit from reduced tariff rates include (actual,
pre FY 99/00 budget, basic tariff ratesin parenthesis) fertilizers ( 0-30 percent); wood products ( 0-30 percent);
agricultural chemicals (35 percent); jewelry (40 percent); precious metal findings (65 percent); soda ash (30
percent); camera components ( 25 percent tariff, additional countervailing duty of 15 percent and extra duty
of 9 percent); instant print film (10 percent); paper and paper board (30 percent); paper and paper board
(generaly 40%); ferrous waste and scrap (30 percent); computers, office machinery, and spares  (0-40
percent); motorcycles, completely built up (CBU) motor vehicles, completely knocked down (CKD) and semi-
knocked down (SK D) motor vehiclekits, and automotive partsand components ( 40 percent); large motorcycles
(75 percent); air conditioners and refrigeration equipment (40 percent); heavy equipment spares (20-40
percent); medical equipment components (20 percent); copper waste and scrap (30 percent); hand tools (25
percent); soft drinks (40 percent); cling peaches (40 percent); canned peaches and fruit cocktails (40 percent);
citrusfruits (42 percent); sweet cherries (40 percent); vegetable juice (40 percent); processed potato products
(40 percent); aimonds (55 rg/kg for in shell, 100 rg’kg for shelled); till and sparkling wines (100 percent);
distilled spirits (275 percent); carbonated soft drinks (40 percent); corn oil (30 percent); peanut butter (53
percent); pistachios (45 percent); salad dressing (40 percent) and canned soup (40 percent).

In the Uruguay Round, India undertook a two-tiered offer on industrial products, binding tariffs on itemsin
excessof 40 percent at arate of 40 percent and binding itemswith tariffs bel ow 40 percent at 25 percent. Some
industrial goods (e.g., automobiles) and all consumer products were excluded from Indias offer. As a
consequence, Indias scope of bindings on industrial goods will increase substantially, from 12 percent of
imports to 68 percent once all reductions are implemented . The maority of these bindings exceed current
Indian applied rates of duty. In agriculture, Uruguay Round tariff bindings are higher than actua rates in
important sectors, ranging from 100 to 300 percent.

As aresult of Uruguay Round commitments under the Agreement on Textiles and Clothing, India and the
United States concluded successful bilateral textile negotiations, giving the United States significant tariff
reductions on all categories of textile products. Indiacommitted to reduce and bind itstariffs over aperiod of
seven years, with some of these reductions to have been implemented no later than the entry into force of the
WTO. By January 1, 2000, Indian tariffs are to be reduced to level s no higher than 20 percent for fibersand
yarns, 25 percent for industrial fabrics, 35 percent for home furnishings; and 35 to 40 percent for apparel.
These reduced tariffs are to be applied on amost-favored-nation (MFN) basis. Current tariffs plus additional
duties result in effective protection for most textile and apparel products of 50-88.5 percent, which is above
current WTO bindings.
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Import Licensing

In addition to high tariff rates, U.S. industries must deal with India'simport licensing regime. The regime has
been liberalized, but still limits market access for U.S. goods which would be competitive in a more open
trading environment. Importation of "consumer goods' is virtually banned with a few exceptions such asfor
some imports under special import licenses (SIL), which are import permits that carry export performance
requirements and are traded in the market for a variable premium.. Consumer goods are defined very broadly
as goodsthat can directly satisfy human needswithout further processing. Asaresult, products of agricultural
or animal origin must be licensed and are therefore, with few exceptions, effectively banned. Since India
maintains a restrictive licensing regime wherein no licenses are granted, the system acts as a virtual ban on
importsthat arelicensed in thisfashion. U.S. industry reportsthat productsthat are granted SILs, like frozen
french fries, face restrictive devel opment activities or limited market penetration. Importersof theatrical films
must obtain acertificate from the Central Board of Film Certification, stating that thefilmis suitablefor import
according to guidelines laid down by the government. U.S. industry maintains that this constitutes a
pre-censorship "quality check" obstacle. In addition, the Indian Government imposes a requirement to pay a
fee for certification. A special import license is required for vehicle knock-down kit imports after a
manufacturer signs a Memorandum of Understanding (MOU) with the Director General of Foreign Trade,
covering plans on investment, capacity, local content, value of CKD imports and export earnings. Some
commodity imports must be channeled (“canalized”) through public sector companies, athough many
“canalized” items have been fully or partially decontrolled recently. Currently, the main * canalized” itemsare
petroleum products, bulk agricultural products (such as grains), and certain pharmaceutical products.

Indias import policy is administered by means of a negative list. The negative list is divided into three
categories: (1) banned or prohibited items (tallow, fat, and oils of animal origin); (2) restricted items which
require an import license, including all consumer goods (as defined in the "tariffs’ section above), such as
instant print cameras, distilled spirits, canned soup, canned peaches and fruit cocktails, vegetable juice, seeds,
potatoes and processed potato products, distilled spirits, plants, animals, insecticides, pesticides, electronic
items and components, chemicals and pharmaceuticals, and awide variety of other items; and (3) “ canalized”
itemsimportableonly by government trading monopolies (bulk agricultural commodities) and subject to cabinet
approval regarding timing and quantity.

India's restriction on access for most consumer products (via the non-automatic licensing scheme) has
increased concernfor U.S. industries. According to company representatives, India shightariffsand exclusive
licensing system have undercut potential sales of goods. Examples of U.S. goods (estimated annual sales
potential in parenthesis) affected by India’s restrictive barriers are the following: fruit cocktails and canned
peaches (between $500,000 to $2 million); grapefruits (less than $5 million); table grapes ($5-$10 million);
sweet cherries (less than $5 million ); large motorcycles ($5 million); still and sparkling wines ($5 million);
potato products (less than $5 million), and distilled spirits ($41,000).

In October 1995, the Indian Government published for the first time a correlation between its negative list of
import restrictions and | ndia's harmonized tariff schedule (HTS) import classification scheme. Thisdocument,
entitled "Export and Import Policy Aligned onan ITC (HS) Classification” was intended to instill a degree of
transparency, consistency, and clarity to the importation of goodsinto India.

Indiahasliberalized many restrictions on theimportation of capital goods. Theimportation of al second-hand
capital goods by actual usersis permitted without license, provided the goods have aresidual life of fiveyears.
In March 1993, India abolished the two-tiered exchange rate regime, moving to a single market-determined
exchange rate for trade transactions and inward remittances. The rupee is convertible on
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current account transactions, with indicative limits remaining on foreign exchange for travel and tourism.
Capital account transactions for foreign investors, both portfolio and direct, are fully convertible. However,
Indian firms and individual s remain subject to capital account restrictions.

India has committed to remove many apparel, fabric, and yarn imports from the restricted licensing list asa
result of the United States - India Market Access Agreement for Textiles and Clothing of January 1, 1995.
India agreed to provide immediate “unrestricted” access for fibers, yarns, and industrial fabrics. Similar
“unrestricted” accessfor apparel fabrics, homefurnishings, and clothing will be provided as soon asIndialifts
itsimport licensing previousdly justified under GATT Article XVII1I:B, or no later than January 1, 2000, for
home furnishings and apparel fabrics; and January 1, 2002, for most apparel and other made-up textile items.
Remova of these licensing restrictions will be on a most-favored-nation (MFN) basis.

Balance of Payments Justification for Restrictive Import Licensing

India has claimed that its quantitative restrictions (QRS) on approximately 25 percent of its tariff lines are
justified on balance of payments (BOP) grounds under GATT 1994 article XVI111:B. India has invoked these
justifications for over fifty years. These represent significant barriers to doing businessin India and removal
of balance of paymentsrestrictionswould represent asignificant liberalization of the Indian economy, affecting
awiderange of U.S. industries. Information about the strength of India s currency reserve position presented
at the WTO Balance of Payments Committee meeting with Indiain June 1997 laid the foundation for India's
removal of quantitative restrictions on over 2,700 consumer and agricultural productsjustified under GATT
article XVI1I1:B. However, in light of Indid s reserve situation, a six year phase out plan presented by India
in October 1997 was unacceptable to the United States. Thus, at the request of the U.S., a WTO dispute
settlement panel was established in November 1997 to resolve the issue. The panel’ sfinal report is expected
to bepublicly availableinlateMarch, 1999. TheUnited States continuesto assert that these Indian restrictions
are clearly WTO-inconsi stent and not justifiable on balance of payments grounds. In April 1999 Indiareduced
by over 300 the number of products subject to quantitative restrictions.

Customs Procedures

In December 1998, the Government of Indiafixed aminimum import pricefor certainimported steel products.
According to press reports, these prices were fixed for imported hot-rolled stedl cails, cold rolled stedl coils,
hot-rolled sheets, tin-plates, el ectrical sheets, and alloy stedl barsand rods. Under the Indiaminimum reference
pricevaluation regime, importations of, for example, hot-rolled steel coilsisallowed only if the minimum c.i.f.
customs value is $302 per ton. The U.S. Government is reviewing this action with regard to its consistency
with India’ s obligations under the WTO Agreement on Customs Valuation.

The opening of Indias trade regime has reduced tariff levels but it has not eased some of the worst aspects of
customs procedures. Documentation requirements, including ex-factory bills of sale, are extensive and delays
frequent. There have al so been private sector reports of misclassification and incorrect valuation of goods for
the purposes of duty assessment, in addition to corruption. The Indian Customs Service would also benefit
from a significant streamlining of its procedures for moving products from the border into the stream of
domestic commerce.

STANDARDS, TESTING, LABELING AND CERTIFICATION
Indian standards generally follow international norms and do not constitute a significant barrier to trade.

Requirements established under India'sfood safety |aws are often outdated or more stringent than international
norms, but enforcement has been weak. Opponents of foreign investment have tried to apply
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these laws selectively to U.S. firms (e.g., KFC), however these attempts have not withstood judicial scrutiny.
Where differences exist, India is seeking to harmonize national standards with international norms. No
distinctions are made between imported and domestically produced goods, except in the case of some bulk
grains. Excessively regtrictive plant protection rules have been introduced on soybeans and wheat. A return
to more reasonable measures is being discussed by Indian and American agricultural officials.

Sanitary and Phytosanitary (SPS) Restrictions

India applies arange of SPS measures which have not been demonstrated as based on science and therefore,
do not conform to international standards or the WTO SPS Agreement. India’'s SPS requirements are
restrictive and lack transparency. For example, many of India s proposed quarantine pestsare already present
in India, while others do not pose asignificant level of risk. These requirementsare amajor hindranceto U.S.
agricultural exportstoIndia, particularly for wheat and soybeans. Morespecifically, industry reportsthat there
isadispute with the Indian Government over the presence of Tilletia controversa Kuhn (TCK) in bulk export
grains and oilseed shipments.

GOVERNMENT PROCUREMENT

Indian Government procurement practices and procedures are neither transparent nor standardized, and
discriminate against foreign suppliers, but they areimproving under theinfluence of fiscal stringency. Specific
price and quality preferences for local suppliers were largely abolished in June 1992, and recipients of
preferential treatment are now supposedly limited to the small-scale industrial and handicrafts sectors, which
represent avery small share of total government procurement. Despite the easing of policy requirements to
discriminate, local suppliers are favored in most contracts where their prices and quality are acceptable.
Reports persist that government-owned companies cash performance bonds of foreign companies even when
there has been no dispute over performance.

A second area of discrimination affecting U.S. suppliers is the prohibition of defense procurement through
agents. Most U.S. firmsdo not have enough businessin Indiato justify the high cost of resident representation.
Some major government entitiesroutinely useforeign bidsto pressure domestic producersto lower their prices,
permitting thelocal bidder to resubmit tenderswhen aforeign contractor has underbid them. For just onelarge
project (e.g., power projects), this could cost U.S. contractors hundreds of millions of dollars in lost
opportunities.

When foreign financing is involved, principa government agencies tend to follow multilateral devel opment
bank requirements for international tenders. However, in other purchases, current procurement practices
usually result in discrimination against foreign suppliers when goods or services of comparable quality and
price are available locally.

EXPORT SUBSIDIES

Export earnings are exempt from income and trade taxes, and exportersmay enjoy avariety of tariff incentives
and promotiona import licensing schemes, some of which carry export requirements. Export promotion
measures include duty exemptions or concessional tariffs on raw material and capital inputs, and access to
special import licenses for restricted inputs. These subsidies have caused concern for U.S. industries
particularly theagrochemical sector. Accordingtoindustry representatives, Sinceno corporatetaxesarelevied
on income generated from exports by Indian companies, this enables them to price goods bel ow international
competitive levels while maintaining a constant profit margin. Commercia banks aso provide export
financing on concessional items.
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LACK OF INTELLECTUAL PROPERTY PROTECTION

Based on past practices, Indiawasidentified in April 1991 asa "priority foreign country” under the " Specid
301" provision of the 1988 Trade Act, and a Section 301 investigation was initiated on May 26, 1991. In
February 1992, following a nine-month investigation under “ Special 301,” the USTR determined that India's
denial of adequate and effectiveintellectual property protection was unreasonable and burdensor restrictsU.S.
commerce, especially inthe areaof patent protection. Indiadoes not have abilateral patent agreement with the
United States.

InApril 1992, the President suspended duty-free privilegesunder the Generalized System of Preferences(GSP)
for $60 million in trade from India. This suspension applied principaly to pharmaceuticals, chemicals, and
related products. Benefits on certain chemicals, added to GSP in June 1992, were withheld from India,
increasing the trade for which GSP is suspended to approximately $80 million. Significant revisionsto India's
copyright law in May 1994 |ed to the downgrading of Indiaas"priority foreign country" to the“priority watch
list,” adesignation under which India has remained since 1995.

Patents

Indias patent protectionisweak and hasespecially adverse effectson U.S. pharmaceutical and chemical firms.
U.S. pharmaceutical multinational s estimate current annual lossesin India due to the lack of patent protection
for pharmaceutical products at approximately $500 million. Indias patent act prohibits patents for any
invention intended for use or capable of being used as a food, medicine, or drug, or relating to substances
prepared or produced by chemical processes. Many U.S.-invented drugs are widely reproduced in Indiasince
product patent protection isnot available. U.S. agrochemical industries havejoined other industries' concern
with respect to India s inadequate intellectual property protection. As a result, industries have withheld
marketing and production of produce compoundsin India. Estimated export salesloss, asaresult, rangefrom
$5-25 million.

Under existing law, processes for making such substances are patentable, but the patent term for these
processesislimited to the shorter of five yearsfrom patent grant or seven yearsfrom patent application filing.
Thisis usually less than the time needed to obtain regulatory approval to market the product.

Whereavailable, product patents expire 14 yearsfrom the date of patent filing. Stringent compulsory licensing
provisions have the potential to render patent protection virtually meaningless, and broad "licenses of right”
apply automatically to food and drug patents. India aso failsto protect biotechnological inventions, methods
of agriculture and horticulture, and processes for treatment of humans, animals, or plants. Indian policy
guidelines normally limit recurring royalty payments, including patent licensing payments, to 8 percent of the
sdlling price (net of certain taxes and purchases). Royalties and lump sum payments are taxed at a 30 percent
rate.

Many of these barriers must be removed as Indiaundertakesits Uruguay Round obligationson Trade- Related
Aspects of Intellectual Property Rights (TRIPs). The Indian Government has announced its intention to
conform fully to the IPR-related requirements of the Uruguay Round. As a first step, the government
promulgated in late 1994 atemporary ordinance and introduced in early 1995 patent legislation consistent with
Indias TRIPsobligationsrelating to the "mailbox” provisions. The patentshill failed to passin the upper house
of Parliament in 1995, leaving Indiain violation of this TRIPs provision since early-1995, when the patent
ordinance expired. In November 1996, the WTO Dispute Settlement Body established a panel at the request
of the United States to review Indids failure to meet these TRIPs obligations. The final panel report on this
case wasissued in August 1997, and ruled that India had failed to meet its obligations under
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the TRIPs agreement. Following an appeal by India, the WTO' s appellate body ruled in favor of the United
States in December 1997.

Patent legidation designed to meet India’s TRIPs obligations was introduced and passed in the Upper House
of Parliament in December 1998. Indian officials have pledged that the legidation will be passed by the Lower
House in the parliamentary session beginning in February, 1999 in advance of the April, 19, 1999 deadline
established by the WTO dispute settlement process. Meanwhile, atemporary ordinance bringing the amended
patent law into effect was promulgated on January 8, 1999. The United States requested and in February 1999
held consultations with India on the grounds that the new legidation fails to meet TRIPs requirements.

Asidefromfailing to meet itsimmediate obligations, the I ndian Government has announced itsintention to take
full advantage of the transition period permitted developing countries under TRIPs before implementing full
patent protection. The United States continues to press for passage of the "mail box"-related legidation and
to urge more accelerated implementation of the TRIPs patent provisions. A small, but growing, domestic
constituency, made up of some Indian pharmaceutical companies, technology firms and educational/research
institutions, favors an improved patent regime, including full product patent protection. India’s decision in
August 1998 to join the Paris Convention and the Patent Cooperation Treaty, which took effect in December,
isasign of improved IPR protection.

Copyrights

Under pressure fromits own domestic industry, Indiaimplemented a strengthened copyright law in May 1995,
placing it on par with international standards for copyright protection. However, piracy of copyrighted
materials, (particularly popular fiction works and certain textbooks) , remains a problem for U.S. and Indian
producers. Video, record, tape, and software piracy areal sowidespread, but enforcement hasimproved. Indian
copyright law has undergone a series of changes over the last 10 years to provide stronger remedies against
piracy and to protect computer software. In 1994, Parliament passed a comprehensive amendment to the 1957
Copyright Act. India'slaw now provides: rental rightsfor video cassettes; protection for works transmitted by
satellite, cable, or another means of simultaneous communication; collective administration of rights; and
limiting judicial discretion with respect to the level of penaltiesimposed on copyright pirates. However, there
is no statutory presumption of copyright ownership and the defendant's "actual knowledge" of infringement
must be proven.

Indian copyright law offers strong protection, but the Indian Constitution gives enforcement responsibility to
the state governments. Classification of copyright and trademark infringements as " cognizable offenses’ has
expanded police search and sei zuresauthority, whiletheformation of appell ate boardshas speeded prosecution.
Thenew law also providesfor new minimum criminal penalties, including amandatory minimum jail term, that
U.S. industry believes will go far in controlling piracy, if implemented. Other steps to improve copyright
enforcement include: the establishment of a copyright enforcement advisory council, including a judiciary
commissioner, with responsibility for policy development and coordination; the initiation of a program for
training police officers and prosecutors concerned with enforcement of copyright laws; and the compilation of
dataon copyright offenseson anationwide basi sto assist in enforcement and application of penalties. However,
because of backlogsin the court system and documentary and other procedural requirements, few cases have
been prosecuted recently. While a significant number of police raids have been planned and executed, the law
requires that in order to seize alegedly infringing equipment, the police must witness its use in an infringing
act.
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Cable piracy continues to be a significant problem, with estimates of tens of thousands of illegal systemsin
operationinIndiaat thistime. Copyrighted U.S. product istransmitted over thismedium without authorization,
often using pirated video cassettes as source materials. This widespread copyright infringement has a
significant detrimental effect on al motion picture market segments -- theatrical, home video and television --
inIndia. For instance, pirated videos are availablein major citiesbeforetheir local theatrical release. Industry
representatives estimate annual losses to the U.S. motion picture industry due to audiovisua piracy in 1998
to be $66 million. A bill to regulate the cable industry was submitted to parliament in 1993, but has been sent
back to the Ministry of Information for revision with no further progress in this area since that time. Annual
lossesby U.S. motion pictureindustriesdueto India simport authorization policiesand remittancerestrictions
are estimated to be $5-$10 million.

Trademarks

The Government of India has committed to upgrading its trademark regime, including according nationa
treatment for the use of trademarks owned by foreign proprietors, providing statutory protection of service
marks, and clarifying the conditions under which the cancellation of amark dueto non-useisjustified. In May
1995, the Government of Indiaintroduced in Parliament atrademark bill that passed thelower house. However,
oppositioninthe upper house of Parliament stall ed discussion of thelegidation, whichisstill pending. Passage
of the trademark bill is expected in 1999.

Protection of foreign marksin Indiaisstill difficult, although enforcement isimproving. Guiddlinesfor foreign
joint ventures have prohibited the use of "foreign" trademarks on goods produced for the domestic market
(although several well-known U.S. firmswere authorized in October 1991 to use their own brand names). The
required registration of a trademark license (described by U.S. industry as highly bureaucratic and
time-consuming) has routinely been refused on such grounds as "not in the public interest,” "will not promote
domedtic industry,” or for "balance of payments reasons.” The Foreign Exchange Regulation Act (FERA)
restricts the use of trademarks by foreign firms unless they invest in India or supply technology.

In an infringement suit, trademark owners must prove they have used their mark to avoid a counterclaim for
registration cancellation due to non-use. Such proof can be difficult, given Indias policy of discouraging
foreign trademark use. Companies denied the right to import and sell products in India are often unable to
demonstrate use of registered trademarks through local sale. Consequently, trademarks on restricted foreign
goods are exposed to the risk of cancellation for non-use.

No protection is available for service marks. Trademarks for several single ingredient drugs cannot be
registered. There have been severd cases where unauthorized Indian firms have used U.S. trademarks for
marketing Indian goods. However, the Indian courts have recently upheld trademark owner rights in
infringement cases.

SERVICES BARRIERS

Indian Government entitiesrun many major serviceindustrieseither partially or entirely. However, both foreign
and domestic private firms play a large role in advertising, accounting, car rental, and a wide range of
consulting services. Thereisgrowing awareness of India's potential asamajor servicesexporter andincreasing
demand for a more open services market.

U.S. motion pictures industries have expressed concern with the proposed Broadcast bill of January 1997,
which would increase limitations on broadcasting. According to industry representatives, the bill contains
severa protectionist provisions which act to limit foreign interests in local broadcasting including a 20
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percent equity cap on foreigninvestment. Thedraft bill would establish aregulatory framework for direct -to-
home (DTH) services, including satelliteand cabletel evision programming, and replacetheexisting Cable Act
of 1995. The hill is currently pending review by the Parliament.

Insurance

All insurance companies are government-owned, except for a number of private sector firms which provide
reinsurance brokerage services. Foreign insurance companies have no direct accessto the domestic insurance
market except for surpluslines, some reinsurance, and some marine cargo insurance. A government-appointed
committee recommended in 1994 that the insurance sector be opened up to private sector competition, both
domestic and foreign. In December 1996, the Finance Minister introduced the Insurance Regul atory Authority
(IRA) bill in Parliament. The bill was withdrawn by the government in August 1997, and was reintroduced in
Parliament in December, 1998. Thebill hasbeen referred to the Parliamentary Standing Committee on Finance
for further discussions. Inthe WTO Financia Services Negotiationsthat concluded in December 1997, India
bound the limited range of insurance lines currently opento foreign participation. Inaddition, Indiacommitted
to most-favored-nation (MFN) status effective January 1999 for al financial services sectors, dropping a
previous MFN exemption. U.S. industry believes that while they are excluded from the Indian insurance
market, they are losing $5-25 million dollars ayear in premium revenue.

Banking

Most Indian banks are government-owned and entry of foreign banks remains highly regulated. The Reserve
Bank of Indiaissued in January 1993 guidelines under which new private sector banks may be established.
Approval has been granted for operation of 25 new foreign banks or bank branches since June 1993. Foreign
bank branches and representative offices are permitted based upon reciprocity and Indias estimated or
perceived need for financial services. Asaresult, accessfor foreign banks hastraditionally been quite limited.
Five U.S. banks now have atotal of 16 branchesin India. They operate under restrictive conditionsincluding
tight limitations on their ability to add sub-branches. Operating ratios are determined based on the foreign
branch's local capital, rather than global capital of the parent institution.

India sWTO Financial Services offer provides for agreater role for foreign banks starting on January, 1999.
Foreign banks would be alowed to open twelve new branches annually (up from the present commitment of
8 per year). In addition, foreign financial services companies, including banks, would be allowed to provide
equity venture capital in India, up to 51 percent of a company’ stotal equity. However, Indiadid not agreeto
grant nationa trestment to foreign companies investing in the financial services sector, nor did it make any
commitments on cross-border banking.

Securities

Foreign securities firms have established majority-owned joint venturesin India. Through registered brokers,
foreign ingtitutiona investors (FIl), such as foreign pension funds, mutual funds, and investment trusts, are
permitted to invest in Indian primary and secondary markets. However, Fll holdings of issued capita in
individua firms are limited; total aggregate holdings by Flls cannot exceed 24 percent of issued capita (the
limit can be raised to 30 percent with the approval of the Board of Directors of the company concerned), and
holdingsby asingle Fl1 are limited to 10 percent of issued capita. Foreign securities firms may now purchase
seats on major Indian stock exchanges, subject to the approval of a regulatory authority. In the 1998/99
Budget, FII investments were allowed for the first time in the debt securities of unlisted Indian
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companies. Prior clearance from the Reserve Bank of Indiais no longer required for Indian
companies for inward remittance of foreign exchange and for the issuance of sharesto foreign investors.

Motion Pictures

In the past, restrictions imposed on the motion picture industry were quite burdensome, costing an estimated
$80-300 million according to industry estimates. The United States pressed for removal of these restrictions,
and received commitments from the Government of India in February 1992 that addressed most industry
concerns. Beginning in August 1992, the Indian Government began implementation of its commitments,
introducing a number of significant changesin film import policy. The Government of India has carried out
its commitmentsin good faith.

However, someissues of concern remain. For example, the pre-censorship “quality check” procedures entail
fees, and some Indian states apply high entertainment taxes, amounting to 100 percent of the price of
admittance in certain cases. High taxes not only congtitute a significant disincentive to much needed
construction of cinemas and theatersin India, but impede free and open trade. U.S. industry emphasizes that
the pre-censorship certification is in itself a form of censorship. U.S. companies have also experienced
difficulty inimporting film/video publicity materials. More significant, however, are concerns regarding the
$6 million annud ceiling applied to remittances by all foreign film producersfor bal ance-of -paymentsreasons.
In addition, India has continued to use a 1956 cabinet resolution to bar any foreign ownership of the media,
preventing the approval even of joint ventures. U.S. industry reports that the Ministry of information is
working on broadcast policies which continues the restrictions of the 1956 Cable Act. An example of these
proposed policiesisthe limitation on foreign equity to 20 percent in the broadcast industry. Industry further
allegesthat Indian states continue to apply high entertainment taxes to box office admissions, some amounting
ti more than 100 percent of the admission price.

Accounting

Only graduates of an Indian university can qualify as professional accountantsin India. Foreign accounting
firms can practice in India, if their home countries provide reciprocity to Indian firms. Internationally
recognized firm names may not be used, unlessthey are comprised of the names of proprietors or partners, or
aname already in usein India. This limitation applies to all but the two U.S. accounting firms that were
established prior to theimposition of thisrule. Effective July 1, 1998, the Institute of Chartered Accountants
of India (ICAI) banned the use of logos of accounting firms. Financia auditing services may only be provided
by firms established as a partnership. However, foreign accountants may not be equity partners.

Construction, Architecture and Engineering

Many construction projectsare offered only on anon-convertible rupee payment basis. Only projectsfinanced
by international development agencies permit payments in foreign currency. Foreign construction firms are
not awarded government contracts unlesslocal firms are unable to perform thework. Foreign firmsmay only
participate through joint ventures with Indian firms.

Legal Services
Foreign lawyers are not allowed to practice law in India s courts. To qualify to practicein India, acandidate

must obtain a law degree from an Indian university. Moreover, India applies a reciprocity requirement in
allowing foreign lawyersto practicein its courtsto be enrolled as advocatesin India. The Indian Bar Council
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has imposed restrictions on the activities of foreign law firmsin recent years that have sharply curtailed U.S.
participation in the Indian legal services market.

Telecommunications

India has taken partial steps toward introducing private investment and competition in the supply of basic
telecommunications services. However, licensing delays, based in part on uncertainties regarding fees and
interconnection charges new entrants must pay, caps on the number of licensesper bidder, allegedirregularities
in the tendering process, India sweak multilateral commitmentsin basic telecom, and the strong influence the
government-owned service provider has heretofore exerted over telecom policy have limited the value of the
liberalizing steps taken so far.

The national telecommunications policy announced in 1994 allows private participation in the provision of
cellular aswell as basic and value-added tel ephone services. Foreign equity in value-added servicesislimited
to 51 percent. For cellular and basic services, thelimit is49 percent. However, asit hasbeen difficult toraise
the amounts of money need to finance the new networks, creative financing arrangements have been alowed
insome casesthat exceed theformal limit. Private operatorscan provide serviceswithinregional “circles’ that
roughly correspond to Indid's states. These operators currently are not permitted to offer domestic long
distance or international services significantly restricting the market their networks could serve. The policy
limitschangesin partnersfor existing joint ventures, reducing the value of existing foreigninvestment. Delays
in awarding and issuing licenses for both cellular and basic service, as well as the imposition of new rules,
limits and restrictions, particularly for basic services, have dowed progress and created an environment that
islikely to inhibit rapid growth in India s telecommunications infrastructure. Local production requirements
remain an important factor in negotiations to establish service operations.

The government established an independent regulatory authority, the Telecom Regulatory Authority of India
(TRALI), to oversee the implementation of the telecom policy in 1997. The powers of the TRAI have been
drastically curbed inrecent monthsasthe Department of Telecommunication continuesto display itsreluctance
to accept the authority of the TRAI. U.S. industry reportsthat over thepast year TRAI hasencountered several
defeatsin India s court system. A new telecom policy is scheduled to be released in March, 1999.

In the WTO Agreement on basic telecommunications services, India made commitments that did not address
the progressive liberalization of its market but generally reflected the status quo. It adopted some pro-
competitive regulatory principles, but did not set a date certain to open up additional segments of its telecom
services market on an unrestricted basis. India s WTO schedule does not guarantee resale and takes a step
back by committing only to a 25 percent foreign investment stake in basic telecom. India did not make any
market accesscommitmentsregarding satellite services. Indiamandated the GSM standard for cellular services
andtook an MFN exemptionfor accounting rates. India sgovernment-owned corporations, MTNL andVVSNL,
are the monopoly providers of domestic long distance and international service respectively. Indiahas stated
that it will review its policy on domestic long distance in 1999 and international long distancein 2004. U.S.
industry does report that there have been improvements in India s market over the past year. For example,
Indiacreated the National Task Force on Information Technology and Software Development. Appointed last
year, the Task Force has drafted India’ s National Informatics Policy, which was responsible for the collapse
of thelnternet Service Provider (1SP) monopoaly, previously held by Vinesh Sanchar Nigasm Limited (VSNL).
On November 7, 1998, competitorsto VSNL were granted licenseto operate | SPs. Competition in thismarket
will generate lower pricesfor consumers and increased opportunity for U.S. equipment suppliers. Inaddition,
Indiais offering special tax incentives for information technology
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industries, like software development and more favorable depreciation ratesfor I T equipment, which indicate
Indiaistaking the importance of its high-tech industries more serioudly.

Access to India s market for Global Mobile Personal Communications Systems (GMPCYS) services will be
determined by the policy the Government of India develops on treatment and licensing of GMPCS systems.
These satellite-delivered services will allow subscribers to communicate with callers anywhere in the world
using a cellular-like phone, and will serve an important role in providing telecommunications services in
infrastructure-poor rura areas. The policy will determine how many GMPCS providerswill be able to offer
thesesarvicesinIndia. TheU.S. Government isencouraging Indiato adopt acompetitive approach and license
all GMPCS providers interested in serving India A variety of providers in the market will encourage
competition and lower prices.

India has recently been working on legidation that would regulate aspects of the broadcasting industry. The
draft broadcasting bill is intended to regulate all television and radio delivery services: terrestrial broadcast
television, cable services, and satellite (including direct-to-home, or DTH) services. A recent version of the bill
would restrict foreign equity investment to 20 percent, require local incorporation, require local uplink of
satellite signals, and require local licensing of programs and channels. The hill is adso likely to contain
cross-media ownership restrictions, spectrum auctions, and program standards. As such, the bill will have a
negative impact on the commercial development of India s satellite and cable industries and the ability of
foreign companiesto access the Indian market, both for delivery of communications services and for program
access.

INVESTMENT BARRIERS

The new industrial policy announced in July 1991 marked a major shift, relaxing or eliminating many
restrictions on investment and simplifying the investment approval process. However, many of these changes
were ingtituted by executive orders and have not yet received legidative sanction through parliament. The
United States and Indiatill have not negotiated a bilateral investment treaty, although an updated agreement,
covering operations of the Overseas Private Investment Corporation (OPIC), was signed in November 1997.
The new agreement modernizes and replaces the arrangements that had governed OPIC operationssince 1957.
OPIC operations resumed in November 1998 following the temporary, partial lifting of sanctionsimposed on
India after its nuclear testsin May 1998.

Equity Restrictions

The complicated and burdensome Foreign Exchange Regulation Act has been amended to increase access for
foreigninvestment in India. Automatic approval isgranted by the Reserve Bank of Indiafor equity investments
of up to 51 percent in 35 industries. The Indian Government has a so authorized existing foreign companies
to increase equity holdings to 51 percent. In December 1996, the government announced that it would allow
automatic approval by the Reserve Bank of India of equity investments of up to 74 percent in nine categories
including mining services, eectricity generation and transmission, and construction of roads, bridges, ports,
harbors, and runways. All sectorsof the Indian economy are now open to foreign investment, except those with
security concerns, such as defense, railways, and atomic energy. Government approval is still necessary for
majority foreign participation in the passenger car sector. Proposalsfor foreign equity participation exceeding
51 percent (74% in the case of nine industries) and projects considered to be “poalitically sensitive” are
considered by the Foreign Investment Promotion Board (FIPB). Through 1994, the FIPB had approved amost
all therequests madefor higher foreign ownership and for other “exceptional” cases, but still reserved theright
to deny requests for increased equity stakes. However, foreign firms report
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that increases in foreign equity, especially to 100 percent foreign ownership, have become more difficult to
obtain since 1994.

Industries have expressed concern with the Indian Government’ s stringent and non-transparent regulationsand
procedures governing local share-holding. Current price control regulations have undermined incentives to
increase equity holdingsinindia. Somecompaniesreport forced renegotiation of contractsin the power sector
to accommodate government changes at the state and central levels. They report that this practice makesIndia
an expensive, complicated, and frustrating environment in which to do business.

On November 25, India s Cabinet Committee on Economic Affairs (CCEA) approved and announced specific
new rules applicableto all existing and new foreign auto investmentsin India. Under the new policy, new and
existing joint venture companies seeking to import CKD and SKD kits and automotive components must sign
a standardized memorandum of understanding (MOU) with the Government of India containing requirements
regarding: $50 million minimum equity investment in joint ventures with majority foreign ownership; local
content requirement including waiver of import license requirement when local content exceeds a certain
threshold; export obligations; and foreign exchange balancing. Prior to this policy, auto manufacturing
investors were required to conclude MOUs on acase-by-case basis. Concern has been expressed that the new
policy may beviolativeof IndiasWTO Trade-Related | nvestment M easure (TRIMs) Agreement commitments
in regard to both national treatment and the general elimination of quantitative restrictions as described in the
illustrative list in the annex to the WTO TRIMs Agreement.

India has notified to the WTO measures that are inconsistent with its obligations under the WTO Agreement
on Trade-Related Investment Measures. The measures deal with local content and “dividend
balancing” requirements affecting pharmaceutical products and the economy in general. Proper notification
allows devel oping-country WTO Members to maintain such measuresfor afive-year transitiona period after
entry into force of the WTO. India therefore must eliminate these measures before January 1, 2000. The
United States is working in the WTO Committee on TRIMs to ensure that WTO Members meet these
obligations.

Trade Restrictions

Though not an investment barrier per se, India simport restrictions and high tariffs have constrained investors
from importing competitive inputs.

ANTICOMPETITIVE PRACTICES

Asin any country, private and public firmswill engage in avariety of anticompetitive practices to the extent
they perceive their practices are in their interest and to the extent they can get away with them. One can find
examplesof both state-owned and private Indian firmsengaging in most types of anticompetitive practiceswith
little or no fear of reaction from government overseers or action from a clogged court system. India suffers
from a slow bureaucracy and regulatory bodies that reportedly apply monopoly and fair trade regulations
selectively.

These practices are not viewed as major hindrancesto the sale of U.S. products and services at thistime. U.S.
firms are more concerned with addressing such basic issues as market access, corruption, arbitrary or
capriciousbehavior on the part of their partners or government agencies, and procurement discrimination from
both public and private institutions.
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ELECTRONIC COMMERCE

The Indian Government is currently developing a policy regarding electronic commerce. In order to develop
electronic commerce, India will have to change the Indian Telegraphic Act of 1885 which does not allow
encrypted information to be transmitted over telephonelines. 1n addition to amending thisact, Indiaa so plans
to make amendments to the Copyright Act of 1957 in order to make circumvention of technological measures
like encryption an offense.

In November 1998, internet services were opened up to the private sector for thefirst time. Private operators
can now set up gateways for international connectivity. Foreign equity of up to 49 percent is permitted, and
there is no limit on the number of licenses to be issued in a given area.

OTHER BARRIERS

Indiahasan unpublished policy that favorscounter trade. TheIndian Mineralsand M etal s Trading Corporation
isthemajor counter trade body, although the State Trading Corporation al so handlesasmall amount of counter
trade. Private companies are encouraged to use counter trade. Global tenders usually include a clause stating
that, al other factors being equal, preference will be given to companieswilling to agree to counter trade. The
exact nature of offsetting exportsis unspecified asisthe export destination. However, the Indian Government
does try to eliminate the use of re-exports in counter trade.

India s Drug Policy is an issue of concern for U.S. industries. The policy imposes a stringent price control
regime which adversely affects U.S. companies from a commercial standpoint. There is no system alowing
for automatic adjustment of pricesto offset cost fluctuations. With the lack of effectiveintellectual property
protection coupled with arigid pricing system, U.S. industries face extreme obstacles to maintain viable
businessesin India. Industries most significantly affected are pharmaceutical companies placing the best and
latest innovative drugs out on the Indian market. Industry representatives have expressed interest in the
Government of India proceeding to the adoption of free pricing measures.
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In 1998, the U.S. trade deficit with Indonesiawas approximately $7.0 billion, an increase of $2.4 billion from
the U.S. trade deficit of $4.7 billion in 1997. U.S. merchandise exports to Indonesiawere approximately $2.3
billion, adecrease of $2.2 billion (49.5 percent) from thelevel of U.S. exportsto Indonesiain 1997. Indonesia
was the United States' 40th largest export market in 1998. U.S. imports from Indonesia were $9.3 billionin
1998, an increase of $147 million (1.6 percent) from the level of importsin 1997. The stock of U.S. foreign
direct investment (FDI) in Indonesiain 1997 was about $7.4 billion, adecrease of 1.7 percent from the level
of U.S. FDI in 1995. U.S. FDI in Indonesia is concentrated largely in the petroleum, manufacturing and
financial sectors.

Overview

Indonesia continued to endure in 1998 a period of economic turmoil that commenced in July 1997 as Asian
currencies, including the rupiah, began to depreciate. 1n response to deteriorating macroeconomic conditions,
the Government of Indonesia (GOI) has been working with the International Monetary Fund (IMF) on an
economic reform program since October 1997. This stabilization package has been modified several times,
most significantly in January 1998 and again in June 1998 following the resignation of President Soeharto.
Thelatter versions of the program expanded the focus of earlier programsto cover the entirerange of economic
challengesfacing Indonesia. These includefiscal policy, monetary policy, structural reform and deregulation,
corporate debt and bankruptcy proceedings, banking sector reform and restructuring, restoration of trade
financing to promote exports, food security, the distribution system and social safety net policies. Theprogram
provides for unprecedented and accelerated structural reformsin virtually every sector of the economy and
major changes in the trade regime.

Despite the sharp economic downturn in Indonesia, the Indonesian Government has undertaken structural
reforms to dismantle the national car and aircraft programs, reduce tariffs on agricultural commodities and
industrial goods, eliminate export taxes, and disband marketing monopolies. Indonesia appears to be
implementing its border liberalization and internal market reforms captured in the IMF memoranda from
October 1997 to date, although careful monitoring is warranted given the ambitious scope of liberalization
involved and the relatively low level of commercial activity in 1998. Although implementation has been dow
in several areas and serious problems remain with the banking system and outstanding corporate debt, the
changes being implemented are substantial improvements in the operating environment for businesses in
Indonesia.

Themajor, recently articulated concernsof U.S. industry include: hightariffsand taxes; unpredictableissuance
of regulations and licenses; issuance of new regulations without implementation procedures, causing arbitrary
interpretations; lack of intellectual property protection; widespread corruption; acourt system unableto enforce
legal contracts; an underdevel oped legal system that makes negotiation of credit facility documents difficult;
laws that only provide for guarantees and not security interest; non-existent credit reporting; and
underdeveloped capital markets.

IMPORT POLICIES

In recent years, Indonesia has liberalized its trade regime and taken a number of important steps to reduce
protection. The Indonesian Government did so by issuing periodic deregulation packages that have
incrementally reduced overal tariff levels, smplified the tariff structure, removed restrictions, replaced
nontariff barriers with more transparent tariffs, and encouraged foreign and domestic private investment. In
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conjunction with its IMF stabilization program, the government has issued reform decrees that stipulate the
reduction of taxes, tariffs and quantitative restrictions on exports and imports.

Tariffs

In 1998, Indonesia continued to reduce tariffs. As part of its economic reform program, the government has
been implementing a general program of tariff reduction in which it included significant tariff reductions on
food and agricultural goods, an area previously heavily protected. In February 1998, the government reduced
tariff rates on non-food agricultural products by 5 percentage points and will cut them to a maximum of 10
percent by 2003. Tariffs on all food items were cut to a maximum of 5 percent effective April 1, 1998.
Indonesids applied tariff rates range from 5 to 30 percent. Major exceptions to this range are the 170 percent
duty applied to all imported distilled spirits and the 125 percent duty assessed built up passenger vehicles
(subject also to a 75 percent import surcharge equaling total import taxes of 200 percent on these vehicles).
Automobile complete knockdown kits (CKD) are assessed import duties that range from zero to 65 percent,
depending upon the vehicle category and local content incorporated. All processed goods are subject to a 10
percent value-added tax. A luxury tax ranging from 20 percent to 35 percent isalso levied on certain products.
For example, the combination of tariff, VAT, and luxury tax resultsin an applied tariff of 271 percent for
imported wine. Theauto luxury taxes are assessed based on the net selling price, engine size and local content
levels. Despite Indonesia stariff reductions as specified in their IMF Memoranda of Economic and Financial
Policy (MEFP), companies in several sectors fear that non-competitive practices will continue once the
economic crisishasabated. Several current tariff ratesaretemporary and unbound. Theseratesarelower than
Indonesid s commitments under the Uruguay Round bound tariff rate, and are therefore believed to be
vulnerable to increases by Indonesia.

In May 1995, the Indonesian Government unveiled acomprehens vetariff-reduction package covering roughly
two thirds of all traded goods, designed to reduce most tariffs to under 5 percent by 2003. The package
stipulated that al tariff items with arate of 20 percent or less would be reduced to no greater than 5 percent
by 2000, and items with rates of more than 20 percent would be reduced to no more than 20 percent by 1998,
and 10 percent by 2003. Exclusions from these tariff cuts for chemical, metal, and agricultural products have
been removed, leaving in place the exclusion for automobiles. Thistariff reform generally extends Indonesia's
commitments under the Association of Southeast Asian Nations (ASEAN) Free Trade Area (AFTA) on an
MFN basis.

U. S.industries have expressed concern over accessto Indonesian marketswhich remainsrestricted by various
trade barriers. These complaints cite arbitrary valuations for tariff assessments, and tariffs and luxury taxes
imposed on imported products (in addition to a 10 percent VAT applied to all processed goods): large
motorcycles (150 percent import duty; 35 percent luxury tax), toys (10-20 percent import duty), wine (40
percent import tariff; 35 percent luxury tax; 2.5 percent local servicetax), distilled spirits (170 percent import
tariff; 35 percent luxury tax), air conditioning and refrigeration equipment (10-15 percent tariff; some items
subject to 20 percent luxury tax), forest products (0-10 percent tariff), and soda ash (5 percent tariff).

Asof January 1999, 59.4 percent of Indonesidstariff lineswere assessed import duties ranging between 0 and
5 percent. Indonesia’s average unweighted tariff is 9.5 percent, compared to 20 percent in 1994. In the
Uruguay Round market access negotiations, |ndonesiacommitted to bind 94.6 percent of itstariff items, mostly
at ceiling bindings of 40 percent. Exceptions to the 40 percent binding include automobiles, iron, steel, and
some chemical products. In accordance with the WTO Agreement on Agriculture, Indonesia has agreed to
tariffy its nontariff barriers on agricultural products. Some of the exceptions to the 40 percent tariff bindings
are still heavily protected. For example, when the Indonesian Government lifted the import ban on
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completely built-up carsin 1993, it replaced the ban with duties of up to 200 percent and import surcharges
of 100 percent. Theimport levieswere decreased in a subsequent deregul ation package, but tariffsof upto 125
percent are still compounded by import surcharges of up to 75 percent on completely built-up models.
Indonesiahas committed to removeimport surcharges on items bound in the Uruguay Round by the year 2005.
Indonesid s pioneer auto program (see also "Investment Barriers'), wasfound to bein violation of Indonesia’s
WTO commitments by the WTO dispute settlement Appellate Body in July 1998, upholding the earlier Panel
finding.

Quantitative Restrictions

Before agreement on Indonesias IMF program, the sole importer and distributor of major bulk food
commaodities, such aswheat, rice, sugar, and soybeans, wasthe National Logistics Agency (BULOG), astate
trading entity. Prices of these commodities were often higher than world market prices or heavily subsidized.
As aresult of the IMF stabilization program, the role of the National Logistics Agency (BULOG) has been
sharply curtailed. Current regulations now permit private companies to import and distribute wheat, whesat
flour, soybeans, garlic, and sugar. BULOG retains the authority to maintain the country’s rice stabilization
program and therefore continue imports as needed. At the present time, the BULOG maintains the exclusive
right to import rice. This state trading of rice prevents U.S. rice exporters from having direct access to the
Indonesian market. BULOG no longer imports any other commodities. Local content regulations on dairy
products were eliminated on February 1, 1998. Indonesia has agreed to phase out all quantitative import
restrictionsother than thosejustified for health, safety, environment, and security reasons by theend of theIMF
program period (November 2001). Also, there are quantitative restrictions on imports of wines and distilled
spirits, and industry complainsthat only asmall portionisallocated for domestic saleswith the majority going
to duty-free stores.

Import Licensing

The government continues to reduce the number of items subject to import restrictions and specia licensing
requirements. Approximately 160 tariff lines still remain subject to restrictiveimport licenses, down from 261
in 1994 and 1,112 linesin 1990. However, some U. S. industries continue to express concern over Indonesia's
license and quota system that operates as a de facto ban on imports such as motorcycles, wine, and films. For
goodsthat continueto beregulated, thefollowingimport license categoriesexist (number of affected tariff lines
provided in parentheses): registered importers,-- a coholic beverages{ only 2 companies approved since 1983}
(27), hand tools(6); producing importers-- artificial sweeteners(3), propylenegranules(2),enginesand pumps
(5), tractors (3), knocked-down electronic keyboards (1), and scrap materias (57); approved importers/sole
agents -- motor vehicles (47); state oil company PERTAMINA -- lube ail (3); PT Dahana -- explosives (4).
In accordance with Indonesias WTO commitments, the nontariff barriers on items not controlled by state
trading agencies will be removed over aten-year period.

STANDARDS, TESTING, LABELING AND CERTIFICATION

In May 1990, the lndonesian Government i ssued adecreethat statesthat the Department of Health must decide
within one year of receipt of an application whether to grant registration for new foreign pharmaceutical
products. In practice, registration can take much longer, although companies report the process is dowly
improving. Foreign pharmaceutical firms have complained that copied products sometimes become available
on the local market before their products are registered.

Revised maximum pesticide residues (MRLs) for all food commoditieswereannounced in August 1996. These
MRLs are largely consistent with the international CODEX standards. The United States has
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commented on the unworkability of Indonesias WTO natification that shipment-by-shipment certification
would be required. U.S. industry reports that all foods, including distilled spirits, must undergo a costly,
complex, and barrier-laden registration process with the Ministry of Health every four years.

GOVERNMENT PROCUREMENT

The government isin the process of revising itslaw on government procurement, which was enacted in 1994.
M ost large government contractsarefinanced by bilateral or multilateral donorseach of whichimposesitsown
procurement requirements. For large, government-funded projects, international competitive bidding practices
must be followed. The government seeks concessional financing, which includes a 2.5 percent interest rate, a
25-year repayment period, and a 7-year grace period. In May 1998, the government and state-owned
enterprises began to investigate some possible procurement and contracting irregularities in response to
domestic demands to eradicate corruption, collusion, and nepotism.

Some projects do proceed on less concessional terms. Foreign firms bidding on certain government-sponsored
construction or procurement projectsmay be asked to purchase and export the equivalent in selected Indonesian
products, but this rarely occurs. Government departments and institutes and state and regional government
corporations are expected to utilize domestic goods and servicesto the maximum extent feasible, but thisisnot
mandatory for foreign-aid-financed goods and services procurement. State-owned enterprisesthat have offered
shares to the public through the stock exchange are exempted from government procurement regulations.

Some U.S. companies have expressed concern with regard to Indonesian procurement policies requiring local
participation and content, that in many Situations impede U.S. companies ability to compete in this market.

Non-transparent government procurement policies have also rendered competition difficult. Concerns, in
particular, have focused on the engineering and construction industries.

Foreign joint venturesare not eligibleto tender for government pharmaceutical s procurement. The requirement
that doctors employed in government institutions prescribe only listed generic drugs aso prevents the
procurement of foreign pharmaceutical products. Foreign companiesare generally prohibited from competing
in the generic drug market whose prices are controlled. Because of the economic crisis during 1998, the price
of pharmaceuticals in the private sector has increased by up to 100 percent. There are current government
discussions over whether to expand thelist of generic drugsand give subsidizesfor purchases of raw materials
from oversess.

In January 1998, the GOI issued a presidential decree regulating cooperation between the government and the
private sector in the provision and/or management of new infrastructure projects. The decree requires that
infrastructure projects, including independent power projects, be publicly tendered on acompetitivebasisrather
than negotiated with a single preferred company. The decree also contains provisions for the legitimate use
of intellectua property in projects. The government announced in December 1998 that negotiations with
independent power projects over theterms of their power purchase agreementswould begin in February 1999,
in light of changing price and demand forcesin Indonesia.

EXPORT SUBSIDIES

Since 1992, the Indonesian Government has offered rediscount facilitiesfor "special exporters.” The program
had previously been restricted to certainindustries, but in January 1999 its coverage was extended to qualifying
exportersfrom any industry. Exportersmay sell their export lettersof credit or other instrumentsto the central
bank, Bank Indonesia (Bl), through foreign exchange banks. Bl rediscounts the export drafts
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at SIBOR for special exporters and SIBOR plus one for general exporters. In September 1998, in an effort to
get trade financing moving again, the government announced a credit guarantee program that guarantees up
to 80 percent of the value of letters of credit, minimizing commercial risk for Indonesian banks. The
government also maintains severa credit programsthat provide subsidized loans, primarily to agriculture and
small and medium businesses.

Companies producing 65 percent for export may apply for restitution of import duties paid on inputsthat are
subsequently re-exported in a finished form. Import-duty exemptions may aso be granted for capita
equipment, machinery, and raw materials needed for the initial investment. Companies located in bonded or
export-processing zones pay no duty until the portion of production destined for the domestic market is
released, at which time duty is owed only on that portion.

LACK OF INTELLECTUAL PROPERTY PROTECTION

Under the Special 301 provisions of the 1988 Omnibus Trade and Competitiveness Act, the U.S. Trade
Representative raised Indonesia to the "priority watch list" in 1996, from the "watch list" where it had been
since 1989. It remained on the "priority watch list" in 1997 and 1998. Given the severe economic downturn,
Indonesiahas not been ableto devote significant human or financial resourcesto either improving or enforcing
itsintellectual property regime.

IPR protection shortcomings mentioned by industry include: software, video and VVCD piracy, pharmaceutical
patent infringement, apparel trademark counterfeiting; audiovisua market access barriers; inconsistent
enforcement and an ineffectivelegal system; and amendmentsto the copyright, patent and trademark lawsthat
are not completely TRIPs consistent. The Indonesian Government often respondsto U.S. companiesthat raise
specific complaints about pirated goods and trademark abuse, but the court system can be capricious, and
punishment of pirates of protected intellectual property isvery rare. Intheview of some U.S. firms, the lack
of sophisticated intellectual property protection laws and regulations acts as a considerable disincentive for
industries to invest substantially in high technology projects in Indonesa. Amendments to the patent,
trademark, and copyright laws enacted in 1997 were intended to bring Indonesia's laws into compliance with
theWTO Agreement on Trade-Rel ated A spectsof Intellectual Property Rights(TRIPs), but industry hasraised
guestions in certain areas.

Indonesiahas acceded to thefollowing international conventionson intellectual property: the Paris Convention
for the Protection of Industrial Property; the Berne Convention for the Protection of Literary and Artistic
Works (Paris 1971)[with areservation on Article 33]; the WIPO Copyright Tresaty, the Patent Cooperation
Treaty; the Trademark Law Treaty; the World Intellectual Property Organization Copyright Treaty; the Nice
Agreement for the International Classification of Unclassified Goods and Services, and the Strasbourg
Agreement Concerning the International Patent Classification. Indonesiaisamember of theWorld Intellectual
Property Organization (WIPO).

Patents

Indonesiasfirst patent law went into effect on August 1, 1991. The amended law passed in 1997 improved
the situation to some extent. For example, the term of protection has been extended to 20 years with atwo-
year extension period; a patent shall be canceled only in the event the patent holder fails to pay annual fees
within a certain time; use of product or process invention before grant of patent shall constitute a patent
infringement; and the Articlein the prior law that denied theright to prevent importation was del eted to comply
with Article 28 of the TRIPs Agreement. Also, Indonesia now provides product patent protection for foods
and beverages. In some aress, improvements were made that were not required by the TRIPs
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Agreement. For example, the definition of the term "patent examiner" was enlarged to include examinersin
other industrial property offices. This could facilitate work-sharing in the search and examination process.
Also, the exclusion from patentability for plant and animal varieties was deleted.

Unfortunately, someof the problemsin the previous|aw werenot corrected and new problemswereintroduced
by the 1997 amendment. Examplesinclude: importation still doesnot meet the requirement to "work™ or exploit
the invention domestically as required by the first paragraph of TRIPs Article 27; the right to prevent
importation of products made by patented processesisavailableonly if the processisalsoworkedinIndonesia;
the content of voluntary patent licenses is more restricted than permitted by TRIPs Article 40; thereisno
requirement that Government use of patented invention comply with the provisions of TRIPs Article 31;
inventionsthat are contrary to Indonesian laws and regulations are excluded from patentability in violation of
Article 4 of the Paris Convention and TRIPs Article 2; and the standard for excluding inventions contrary to
the ordre public isinconsistent with the requirements of paragraph 2 of TRIPs Article 27.

U.S. pharmaceutical industries feel that Indonesia s current patent law wording is suitably ambiguous so to
bedifficult to fight patent infringement cases. Furthermore, they remain concerned that the present patent law
doesnot satisfy the TRIPsrequirements; that it includes compulsory licensing provisions, aprovision allowing
theimport of certain patented raw material's; and law and regulations on local working requirementsand patent
cancellation. The Pharmaceutical Research and Manufacturers of America (PhRMA) aso pointed out the
incidence of smuggled counterfeit drugs to neighboring countries, the issue of corruption, joint venture
requirements, generic drug prescriptions and supply to government institutions and taxation.

Trademarks

The April 1993 trademark law provides for determination of trademark rights by registration rather than by
first use. Thelaw providesfor protection for well-known marks but offersno procedures or groundsfor owners
of well-known marksto clear the trademark register of existing registrationsinfringing on well-known marks.
Currently, the only avenue for challenging existing trademark registrations in Indonesia is to bring a court
challenge. Cancellation must be sought within five years from the date of registration. U.S. companies have
foundit difficult to protect their well-known marks, sincejudicial and administrative processescan bevery time
consuming and unreliable. Injunctive relief is not provided, even when a lower court invalidates fase
trademark registrations. The 1997 amended trademark law enhances protection by providing for administrative
cancellation of registrations competing with well-known marks.

The International Anticounterfeiting Coalition (IACC) has stressed the problems surrounding the protection
of well-known marks; specifically, the length of time it takes the system to consider challenges to trademark
applications, the ability of Indonesian nationalsto file applications for well-known marks and the inconsi stent
application of trademark laws. The complaint is also that the existence of the amended law has not resulted
in effective protection or enforcement of 1PR.

Copyrights

In 1997, Indones a enacted amendmentsto its copyright law that generally brought it closer to conformity with
international standards for copyright protection. The law includes provisions to: recognize rental rights for
copyright holdersin the areas of audiovisual, cinematographic, and computer software, which are protected
as literary works; adds protections for neighboring rights in sound recordings and rights of producers of
phonograms; copyright licensing; and increases the term of protection for many copyrightable worksto fifty
(50) years, as required under the TRIPs Agreement.
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A bilatera copyright agreement between the United States and Indonesiathat went into effect in August 1989
extended national treatment to each other's copyrighted works. The Indonesian Government recognizes the
problem of copyright piracy and indicated that it iswilling to work with copyright holders against piracy, but
enforcement is still poor. Since 1996, there has been rampant piracy of video compact disks (VCDs) in
Indonesiawhich has disrupted the market for cinemas, aswell as sale and rental markets for legitimate videos
and laser disks. In November 1998, the government announced that sellers of pirated VCDs had until late
February to convert to selling legitimate product, after which it would begin stringent enforcement. U.S.
industry reportsthat the government recently has carried out afew well publicized anti-piracy raidsthat netted
a sizable amount of pirate optical media products on the verge of export. However, the Motion Picture
Association feelsthat therewill be no anti-piracy enforcement until the Indonesian Government regains control
of the public order.

The mgor problems cited by the International Intellectual Property Alliance (11PA) with the Indonesian
copyright regimearethefollowing: copyright infringement of businesssoftware, Video Compact Discs(VCD),
laser discs, video games and books; market access restrictions; insufficient enforcement efforts; an ineffective
court system and deterrence penalties; restrictionsonimportation, distribution andretailing by other than 100%
owned Indonesian companies; a ban on foreign investment in cinema construction and development of video
retail outlets; and restrictions on videocassette duplication.

New Technologies and Trade Secrets

Biotechnology and integrated circuit layout designs are not protected under Indonesian intellectual property
laws. The government is in the process of preparing laws on trade secrets, industrial designs, and integrated
circuits. Indonesiaisamember of the World Intellectual Property Organization (WIPQ) and is a party to the
substantive provisions of the 1934 London Text of the Paris Convention for the Protection of Industrial
Property.

SERVICES BARRIERS

Despite some loosening of restrictions, particularly in the financial sector, services trade barriers to entry
continue to exist in many sectors. Foreign accounting firms must operate through technical assistance
arrangementswith local firms, and citizenship isarequirement for licensing as an accountant. Foreign agents
and auditors may act only as consultants and cannot sign audit reports. Foreign law firms cannot establish a
legal practicein Indonesia. Indonesian citizenship aswell as graduation from an Indonesian legal facility or
an ingtitution recognized as the equivaent is a requirement to be admitted to the bar. Foreign consulting
engineers can operate only by forming a joint-venture with local partnersin Indonesia.

Distribution

Indonesia has been gradually liberdizing distribution and its agreement with the IMF calls for an end to
restrictionson tradein the domestic market. 1n February 1998, restrictive marketing arrangementsfor cement,
paper, cloves, other spices, and plywood were eliminated. Indonesiaisaso opening wholesale and retail trade
to foreign investment.  In September 1998, the government issued a decree stipulating that distribution and
retail companies may be 100 percent foreign owned, canceling the 49 percent foreign ownership limit
previoudy in effect. The regulation carries a requirement that foreign firms (PMA) establish “partnership
participation” with adomestic small scale enterprise, but the details of how thisrequirement will beinterpreted
and applied are not yet clear.
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A number of U.S. companies have expressed concern that existing restrictionsincrease costs and impede their
ability to effectively market and service their products in Indonesia, thereby limiting choice and competition,
e.g., films and videos. Express delivery firms have expressed concern with their inability to wholly own or
control expressfirmsinIndonesia, obtain courier licenses, truck licenses, customshbrokeragelicensesor bonded
warehouse licenses, and to self-handle their aircraft in Indonesia

GP Farmasi (local Pharmaceutical Association) has agreed to implement aCode of Marketing Practiceswhich
is adapted from IFPMA, IPMG and the Philippine Association codes. The Pharmaceutical Research and
Manufacturers of America has expressed concern that local companies do not abide by such a code.

Indonesid sHardwood Plywood Marketing Board (APKINDO) was abolished asamarketing cartel February
1, 1998. There are no longer any restrictions on pricing, product mix or shipping arrangements. This could
offer increased opportunitiesto U.S. exporters of panel products, but the U.S. industry reports that the wood
products industry is still heavily managed and influenced by the government.

Financial Services

In its December 1997 WTO financial services offer, Indonesia committed to allow 100 percent foreign
ownership for non-bank financial companiesthat are publicly listed, including insurance and securities firms.
The government also guaranteed the access of existing financial servicesfirmsinits market. Restrictionson
joint venture banks, where the foreign ownership limit is 85 percent, were retained in the WTO offer. Also,
multi-finance companies with aforeign partner require 100 percent more paid-in capital than domestic/locally
owned multi-finance companies. However, in November 1998, the government passed amendmentsto the 1992
banking law that now allow 100 percent foreign ownership of Indonesian banks. Indonesia committed to
removing discriminatory capital requirements on financial firms by the end of 1998 but legidation is till
pending. All insurance in Indonesia must be purchased from either a domestic or joint venture company. The
only exceptionsarefor unavailahility of coveragein Indonesiaandtotal foreign ownership of theinsured entity.

Banking: As of January 1999, the banking sector in Indonesia was slated for massive recapitalization with
government assistance. Consolidation isexpected. The World Bank, Asian Devel opment Bank, and the IMF
wereclosely involved in the restructuring plans. Restrictions on branching and sub-branching for joint venture
banks and foreign branches were lifted in 1998.

Securities: In 1998, the government removed restrictions on foreign ownership of securities firms, pursuant
to its offer in the WTO financial services agreement.

Motion Picture Market Access

Indonesia prohibits foreign film and videotape distributors from establishing branches or subsidiaries. All
importation and distribution is restricted by the film law to 100 percent Indonesian-owned companies.
Importation and in-country distribution of U.S. films must be handled through a single organization, the
European and American Film Importers Association (AIFEA). The quota on videotape imports was removed
in 1998 but annual import quotas still apply to foreign films. Duties, taxes, licensing, and other necessary
payments also act as barriers to the film industry.
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Telecommunications Services

Inthe WTO negotiationson basi ¢ telecommuni cations services, Indonesiamade several commitmentsthat, with
one exception, did not go beyond the status quo. Its adoption of the reference price on regulatory principles
wasawelcomestep. It set aforeigninvestment limit of 35 percent for telecommuni cations services companies.
Indonesiamaintained excessively long periodsfor existing restrictions on the number of servicesprovidersand
made no guarantee of allowing unrestricted market access to international services in 2005, long distance in
2006, or local servicesin 2001. Fixed line services, including local and domestic long distance services, telex
services, etc., must be providedin conjunction withthe partialy privatized national firm PT Telkom. Indonesia
retained an economic needs test for mobile cellular and PCS providers.

INVESTMENT BARRIERS

The Indonesian Government is committed to increasing foreign investment and to reducing burdensome
bureaucratic procedures and substantive requirements for foreign investors. Indonesian law provides for both
100 percent direct foreign investment projects and joint ventures with a minimum Indonesian equity of 5
percent. In 1998, the government opened severa previoudy restricted sectorsto foreign investment, including
harbors, el ectricity generation, tel ecommunications, shipping, airlines, railways, roads, and water supply. Some
sectors remain restricted or closed to foreign investment and are implemented through a* negative list.” The
most recent negative list was issued in July 1998 and includes television and radio broadcasting, theatrical
exhibition, both film and video distribution, and forest concessions.

Foreign capital investment is primarily governed by the foreign capital investment law, as well as by
presidential and ministerial decrees. The Capital Investment Coordinating Board (BKPM) and other relevant
agencies must approve all proposed foreign-manufacturing investmentsin Indonesia. The approval processis
not used to block or restrict foreign investment. Obtaining the required permits, however, can be cumbersome
and time-consuming. The most often heard complaint from investors about the Capital Investment
Coordinating Board is that it is not a one stop investment shop. Investment in petroleum extraction, mining,
forestry, telecommuni cations, and banking is covered by specific laws and regulations and handled by rel evant
technical agencies. Joint ventures with a majority Indonesian share, or in which Indonesians own 45 percent
of sharesand inwhich at least 20 percent of total stock issold through the Indonesian stock market, aretreated
as domestic companiesfor certain purposes. Thisincludesthe ability to borrow short-term working capital in
rupiah from state banks.

In 1996, the Indonesian Government i ssued aregul ation under which tax exemptionsmay beprovidedto certain
companies. This"tax holiday" was originally conceived asaway to attract large investments which Indonesia
believed it was losing to other countries in the region with better tax incentives. The program was never fully
implemented, however, and the government is in the process of revising it to target specific industries to
stimulate both domestic and foreign investment.

Indonesia has notified the WTO regarding measures that are inconsi stent with its obligations under the WTO
Agreement on Trade-Related Investment Measures. The measures deal with local content requirements for
utility boilers. Proper notification alows developing country WTO Members to maintain such measures for
a five-year trangitional period after entry into force of the WTO. Indonesia therefore must eliminate these
measures before January 1, 2000. The United Statesis working in the WTO Committee on TRIMsto ensure
that WTO Members meet these obligations.
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Auto Policies: the 1993 Measures and the 1996 Pioneer Program

By virtue of the successful challenge by the United States, the EU and Japan of the WTO consistency of
Indonesid s auto policies, Indonesia must bring its auto policies into compliance with the report of the WTO
dispute settlement panel examining Indonesia sauto programs. TheWTO panel issueditsfinal report in June
1998, finding that the provision by Indonesia of local content subsidies under both its 1993 Program and its
National Car Program violates Articlel1l of the GATT and Article 2 of the Agreement on TRIMs. The panel
also found that the extension of certain of these subsidiesto automobilesimported from Koreaviolates Article
| of the GATT. When this panel ruling isimplemented by the Government of Indonesia, the various policy
elementsthat conferred the benefits associated with “ National Car” status will be addressed and removed as
abarrier to U.S. exports.

The Government of Indonesiaindicated itsintention to fully comply with the recommendation and rulings of
the DSB adopted on July 23, 1998. The GOl stated that the February 1996 car program had been revoked on
January 21, 1998 and that Indonesiawould meet its WTO obligations with regard to the 1993 car program no
later than October 23, 1999. The Government of Indonesia has further specified in writing that the Indonesia
firm intended to be the producer of the national car, PT Timor, will be required to reimburse the Government
of Indonesiafor theimport duties and luxury taxes owed on the KIA sedansimported from Korea. On October
6, the EU requested WTO arbitration to determine the reasonable time period of implementation of the DSB
rulings on the 1993 program. The United States participated in the arbitration process that resulted in the
ruling that Indonesiamust implement fully by July 23, 1999, or twelve monthsfrom the date of the panel report
adoption.

OTHER BARRIERS
Transparency

A lack of trangparency and corruption are significant problemsfor companies doing businessin Indonesia, and
the government has stepped up efforts to address these concerns.  Demands for "facilitation fees' to obtain
required permits or licenses, government award of contracts and concessions based on personal relations, and
alegal system that is often perceived asarbitrary arefrequently cited problems. A 1996 report from Bappenas
(the National Planning and Devel opment Board) recognized the judicial system's shortcomings and noted the
"need to reform judicial administration to ensure the speedy resolution of conflicts and an effective appeals
system.” It also caled for improving " the skills and performance of lega and judicial personnel by
strengthening ethical and professional standards, transparency, and accountability.” Much of the substantial
deregulation introduced since July 1997 and popular demands for investigations into corrupt, collusive, and
nepotistic practices are aimed at tackling some of the problems which either countenance these problems or
which have arisen from them. The parliament isin the process of considering a bill intended to regulate anti-
competitive behavior.
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In 1998, the U.S. trade deficit with Isragl was $1.7 billion, an increase of $317 million from the U.S. trade
deficit of in 1997. U.S. merchandise exports to Israel were $7.0 billion, an increase of $985 million (16.4
percent) from the level of U.S. exportsto Isragl in 1997. |srael was the United States' 20th largest export
market in 1998. U.S. importsfrom Israel were $8.6 billion in 1998, an increase of $1.3 billion (17.8 percent)
from the level of importsin 1997. The stock of U.S. foreign direct investment (FDI) in Isragl in 1997 was
$2.3 hillion, an increase of 10.9 percent from thelevel of U.S. FDI in 1996. U.S. FDI inIsradl is concentrated
largely in the banking, manufacturing and financial service sectors, but asubstantial portion of new investment
approvals are in infrastructure sectors.

The United States-Israel Free Trade Area Agreement

The United States-lsrael FTAA, implemented on September 1, 1985, called for phased tariff reductions
culminating in the complete elimination of duties on non-agricultura products effective January 1, 1995. The
agreement eliminates most trade barriers between the United States and Isradl, leaving Isragl's agricultural
sector asthe only one where substantial non-tariff barriers and leviesremain. The FTAA aso providesfor a
consultative mechanism between the parties. The U.S.-Isragl Joint Economic Committee (JEC), created to
supervise implementation of the agreement, has proved itself a useful mechanism for addressing awide range
of bilateral trade issues.

Given the substantial trade barriers remaining in the agricultura sector, on November 4, 1996, the United
States and Israel executed an Agricultural Agreement establishing afive-year program of gradual and steady
market access liberalization for food and agricultural products.

IMPORT POLICIES
Agriculture

Israel maintains extensive restrictions on food and agricultural imports. These include tariff rate quotas
(TRQs), prohibitive levies, and import bans. Quantitative or non-tariff measures (such as TRQs and bans)
are permitted under the 1985 FTAA and, by inference, the 1996 Agriculture Agreement, on the basis of
agricultura policy considerations or on religious grounds.

According to the 1996 Agricultural Agreement, al U.S. food and agricultural products have access to the
Israeli market under one of three different categories. duty-free; TRQs; or preferential tariffs, which are
generaly set at 10 percent below Israel’ sMost-Favored Nation (MFN) rates. Although exports of many U.S.
agricultural productsto I srael aretill restricted, the 1966 Agreement providesfor improved accessduring each
year of the agreement by increasing the TRQsand reducing tariff levelsfor asignificant number of U.S. goods.

Despiteimproved market accessfor many U.S. agricultural products, anumber of significant problemsremain.
Although Israel has agreed to improvetransparency in the calculation of levies, progressremainsuneven. The
principal problem liesin the calculation of domestic costs of production in Isradl asthe basis for high import
leviesimposed on imported food and agricultural goods. Another issueisthe treatment of certain importsthat
is inconsistent with Article VI of the 1985 FTAA. For example, Israel imposes levies on processed food
products such as pasta, pastry, baked goods, some modified starches and processed fish, none of which are
subject to agricultural policy considerations as required by Article VI. Despite increased local currency CIF
values resulting from a 25-percent depreciation of the shekel between November 1996
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and November 1998, in November 1998, the government raised, by an average 20 percent,_levies based on
production costs.

U.S. agricultural producers have experienced difficulties with the Isragli TRQ system. U.S. officials have
received many complaints about I sragli delaysin issuing import licenses and have expressed concern about the
lack of timeliness or transparency in the TRQ licensing process.

U.S. meat exports to Israel face an especially difficult environment due to a complete ban on imports of all
non-kosher meat and meat products and very restrictive kashrut (kosher) certification requirementswhich U.S.
plants cannot easily meet. The import ban is administered in violation of Article 8 of the FTA, which only
permits prohibitions on religious grounds if applied in accordance with the principle of national treatment.
Since non-kosher meat is produced and sold locally in Isragl, U.S. exports clearly are being denied equal
access. The United States has requested consultations with the Government of Isragli under the provisions of
the FTAA.

Israel imposed a prohibitive levy onimportsof U.S. lobster on September 15, 1998. Although Isragli officials
claimed this levy would be eliminated soon, thus far no action has been taken.

Israel preventstheincrease of quality U.S. wineimportswith prohibitive duties and technical barriersto trade
involving chemical testing and labeling requirements not demanded of domestic producers. Asprovidedinthe
1996 Agricultural Agreement, the United States has requested that the Government of Isragli enter into
discussions to improve market access for U.S. wine.

In December 1997, the United States and Israel agreed to a 2,000 metric ton TRQ at a duty of $1.80/kg for
shelled almonds and a 180 ton TRQ at $1.35/kg for in-shell amonds in an attempt to resolve a disagreement
on market access for U.S. amonds. Imports intended for use in chocolate manufacturing would continue to
enter duty-free. Although U.S. ailmond exports to Israel in 1998 exceeded the negotiated TRQ levels, U.S.
exporters have cited problemswith timing and transparency in the allocation of import licenses. U.S. industry
representatives also argue that the current arrangement does not permit additional access when there are
shortages in the local Isragli market.

Elimination of these barriersto agricultural productscould resultinapotential increasein U.S. exportsof USD
25-100 million.

TAMA

The Government of Israel usesasystem knownas“TAMA" to approximate thelocal wholesale price of agood
by adding "estimated profits,” insurance, and inland freight to the declared value of an import for purposes of
calculating purchasetaxes. Coefficientsfor calculation of the TAMA vary fromindustry to industry and from
product to product, but the effect isto establish higher taxes on imports than are applied to domestic products.
In 1991, at the urging of the United States, the Government of Israel revised the TAMA calculation system,
providing most registered importers with the option to declare the actual wholesale value of their products.
Although the new arrangement has been in force since 1991, not a single importer has opted for the new
system. lsradi officias claim that the importers are reluctant to use the new system because they have
determined that the former TAMA rates are more advantageous. Importers, however, cite a variety of
problems with the optional system, including the inability to modify prices once they have been declared. As
the new optional TAMA has not operated as anticipated, the United States continues to seek to eliminate the
discriminatory effect of TAMA on U.S. exports, which could result in apotential increasein U.S. exports of
between USD 10 and 25 million.
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Harama

Prior to January 1998, Israel had maintained a customs practice known as "harama,” meaning "uplift."
Harama was applied at the pre-duty stage to the CIF value of goods to bring the value of the productsto an
acceptable level for customs valuation. In January 1998, Israel implemented the WTO Customs Valuation
Agreement, including enabling legidation, effectively eliminating this barrier.

Purchase Taxes

Purchase taxes of 25 to 95 percent are applied on goods ranging from automobiles and refrigerators to
alcoholic beverages and cigarettes. On many other products, including consumer electronics, building inputs,
and office equipment, Israel hasreduced or eliminated purchasetaxes. Whereremaining, purchasetaxesapply
to both local and foreign products. However, where there is no local production of the imported good, the
purchase tax becomes a duty-equivalent charge. We estimate elimination of the purchase tax would lead to
apotential increase in U.S. exports of between $25 and 100 million.

Wharfage and Port Fees

Until 1995, Israel'scustomsauthorities charged importers 1.5 percent of theimport’ sCIF valuefor use of ports
and stevedores, whereas exportersfaced no charges. In effect, importswere subsidizing exports. After several
years of pressing Isragl to eliminate this GATT-inconsistent policy, in 1995 the United State received a
commitment from the Government of Israel to equalize port fees for exporters and importers at 0.6 percent,
to take effect by the end of 1996. Asafirst step, in early 1996, Israel reduced the import fee to 1.3 percent
and imposed an export fee of 0.2 percent. No further progress has occurred and 1998 ended without fulfillment
of thecommitment. Although Israel hasindicated it will narrow the gap between the two fees, the United States
continues to pursue equalization of these fees.

Tariffs
All remaining duties on United States non-agricultural products were eliminated on January 1, 1995.
Kosher Certification

The United States-1srael FTAA permits measures relating to prohibitions on religious grounds, " provided that
they are applied in accordance with the principle of national treatment.” In certain cases, United States
businesses have complained that the process for granting kosher certificates is discriminatory, and serves to
protect domestic products. The process for obtaining kashrut certification is not transparent, as the party
seeking certification must pay the "costs' of rabbinical inspection to determine that the ingredients and
manufacturing of the product satisfy religious standards. Some businesses claim the fee charged bears no
relationship to the actual "costs' of inspection (in some cases, a percentage of sales has been charged, for
example). Moreover, indirect supervision by arabbi resident in the country of manufacture is permitted in
some cases but not in others. Significant problems remain in these sensitive sectors. The United States is
pursuing these complaints directly with the Government of Isragl. Elimination of this barrier could result in
an increase in United States exports of an estimated USD 10-25 million.

STANDARDS, TESTING, LABELING AND CERTIFICATION
Israel has reduced the burden of some discriminatory measures against importers. 1n 1990, Israel agreed to

harmonize standards treatment, dropping health and safety standards applied only to imports or making them
mandatory for al products. Implementation of this promise has been sow. Enforcement of mandatory

Foreign Trade Barriers 201



Israel

standards on domestic producerscan be spotty, and in some cases (e.g., refrigerators, auto headlights, plywood,
carpets, and labeling for food items), standards, as written, enable domestic goods to meet requirements more
easly than imports. In November 1998, Isragl revised the official standards for 170 foods, replacing rigid
weight and measure requirementswith arequirement to show the unit price on labels of non-standard packages,
thus eliminating a major barrier to the expansion of United States processed food exports. Elimination of
standards barriers could result in a potential increase in United States exports of USD 25-100 million.

GOVERNMENT PROCUREMENT

Israel is a signatory to the WTO Agreement on Government Procurement, which covers most |sragli
government entities and government-owned corporations. Open international public tenders are published in
the local press. However, government-owned corporations make extensive use of selective tendering
procedures.

In accordance with the Isragl public tendering law, al international public tenders with a value of at least
$100,000 containrequirementsfor "industrial cooperation” (I1C) with I sragli entitiesintheamount of 35 percent
of the value of the total contract. United States companies may invest in local industry, co-develop or
co-produce, subcontract to loca companies, or purchase from Isragli industry to satisfy the IC offset
requirement. United States suppliers have found the size and nature of their | C proposal to be adecisive factor
in tight tender competitions, despite a recent court decision that prohibits the use of offset proposals in
determining award of a bid.

For civilian local currency procurement by the Ministry of Defense (MOD), aU.S.-Israeli MOU, extended in
December 1997, gives United States competitorsequal statuswith domestic suppliers. DespitethisMOU, few
United States companies have been successful in supplying the MOD. United States suppliers have expressed
concerns about the lack of transparency and apparent lack of appropriate justification for excluding U.S.
suppliers from MOD tendering opportunities.

LACK OF INTELLECTUAL PROPERTY PROTECTION

In April 1998, Israel was elevated to the “ Specia 301 Priority Watch List,” largely due to widespread audio
CD, cable television, video, and software piracy. lsragl currently has an outdated copyright law with low
penalties for piracy offenses, which, combined with weak enforcement, has resulted in continued high levels
of piracy in these industriesin 1998. A draft copyright law has been under review for several years, and the
government of Israel has stated its intention to enact and implement the law before December 31, 1999. The
proposed legidation is expected to include enhanced rights of distribution in connection with rental rights and
imports of copyrighted materials. Rental rights will cover all protected works, including sound recordings,
cinematographic works, and computer programs. The legislation also is to include enhanced penalties with
fines calculated on a per copy basisto deter copyright piracy on acommercia scae. The two major movie
distribution chains generally comply with copyright requirements. A cable broadcast law is also under
consideration.

Current Israeli patent law contains overly broad licensing provisions concerning compulsory issuance for
dependent and non-working patents. A draft revision of Isragl's patent law, now under review, is expected to
upgrade patent protection and eliminate compulsory licensing.

Also under consideration are revised laws for the protection of industrial designs, trademarks, and integrated
circuits.
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Despite U.S. objections, the Government of Israel enacted in 1998 an amendment to the patent law which
allows non-patent holders to manufacture patented pharmaceutical products prior to the expiration of patent
rightsin order to submit datato foreign and Israeli health authorities to gain marketing approva. I1n addition,
in 1998, the Isragli Government introduced legidation to permit the unauthorized parallel importation of
pharmaceutical, patented or otherwise, into Israel and to sanction unfair use of test data. In February 1999,
despite strenuous U.S. objections, the Knesset approved the legidation.

Israel isa member of the Paris Convention for the Protection of Industrial Property, the Universal
Copyright Convention, and the Berne Copyright Convention. In addition, as a signatory to the WTO
Agreement on Trade-related Aspects of Intellectual Property (TRIPS), Isragl isin the process of making all
revisons to its laws necessary to meet the agreement’s requirements. U.S. industry estimates losses from
software, video, and CD/cassette piracy at $141.2 million. Industry has not provided estimates of 1998 losses
due to unauthorized production of patented products.

SERVICES BARRIERS
Telecommunications

| srael'stel ecommuni cations sector isbeing liberalized gradually. Foreign companiesparticipatein joint ventures
providing cellular and international telephone service, and domestic phone service is to be opened to
competition, including competition involving foreign entities, in 1999. A third cellular licensee was brought
to market in 1998, cable regulations will be revised to increase competition, and the first DBS satellite
broadcast license was approved in January 1999. Isragl’s dominant telecommunications carrier, has
maintained a discriminatory interconnection charge on calls to and from the United States and Canada. The
feeisroughly one-third higher for North American traffic than for traffic to any other part of theworld. Isradl
has made WTO commitmentsto charge non-discriminatory and cost-based ratesfor interconnection, apractice
which should have been discontinued when these commitments went into force on February 6, 1998.

Other

Israel's financial services sector generaly is open to foreign participation, subject to standard regulatory
requirements. On behalf of a U.S. company, U.S. officials have raised concerns about the Israeli Postal
Authority’s involvement in commercial armored courier services, which due to subsidies and tax exemptions,
allowsit to charge a price substantially lower than its private sector competitors.

INVESTMENT BARRIERS

The Isradi Government actively solicits foreign private investment, including joint ventures, especialy in
industries involving exports, tourism, telecommunications, and high technology. Foreign firms are accorded
national treatment in terms of taxation and labor relations, and are eligible for incentives for designated
"approved" investmentsin priority development zones. There are generally no ownership restrictions, but the
foreign entity must be registered in Israel. Profits, dividends, and rents generally can be repatriated without
difficulty through alicensed bank.

About 700 major U.S. companieshavesubsidiariesin Isragl, and some 170 I sraeli companieshave subsidiaries
in the United States. Investment in regulated sectors, including banking, insurance, and defense industries,
requires prior government approval.
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Israel isamember of the International Center for the Settlement of Investment Disputes (ICSID) and a party
to the 1958 New Y ork Convention on the Recognition and Enforcement of Foreign Arbitral Awards.

ELECTRONIC COMMERCE
Israel is on the cutting edge of Internet software developments and supports U.S. efforts to ensure that

electronic transmissions will not be subject to tariffs. No barriersto electronic commerce have been reported
by U.S. industry.
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Japan ran aglobal current account surplus of $121 billion in 1998, a 39 percent increase over 1997, and its
global trade surplus rose to $108 billion, a 31-percent increase over 1997 levels. Japan is facing its worst
recession since the end of World War Il and, as its demand for imports declines and its firms redouble their
efforts to sl to healthier markets abroad, the effects of Japan’s economic policies will continue to hit the
United States. In 1998, the U.S. goods trade deficit with Japan reached $64.1 billion, an increase of $8.4
billion (14.2 percent) from the 1997 level of $55.7 billion. While Japan was the United States third largest
export market in 1998, U.S. merchandise exportsto Japan fell to $57.9 billion, adecrease of 11.9 percent from
the 1997 level. Although import surges were evident in certain sectors, particularly steel, U.S. imports from
Japan rose only 0.5 percent in 1998 (to $122 billion from $121.7 billion in 1997). Japan is more dependent
on the U.S. market to absorb its exports than it has been for many years. In 1998, the United States bought
about 31 percent of Japan’s exports, the highest level since 1990, and close to the al-time high of 36 percent
in 1986.

Overview

The United States attaches top priority to opening Japan's markets to U.S. goods and services. Toward this
end, the Clinton Administration has continued to emphasi ze the need for implementation of fiscal stimulusand
reform of Japan’s financial sector, as well as comprehensive deregulation and market-opening measures to
reverse Japan’s recession and stimulate sustained economic growth over the medium to long-term.

To open Japan’'s market, the United States has pursued a multi-faceted approach which has centered upon:
(1) encouraging major structural reform and deregulation to open more sectors of Japan’s economy to
competition; (2) negotiating new trade agreements; (3) monitoring and enforcing existing trade agreements
covering key sectors, including autos and auto parts, flat glass, insurance, and government procurement; and
(4) addressing concerns through regional and multilateral fora.

Our comprehensive approach to the economic relationship with Japan wasfirst outlined in the United States-
Japan Framework for a New Economic Partnership (* Framework Agreement”), signed by President Clinton
and then-Prime Minister Miyazawa in July 1993. Under this agreement, the United States and Japan agreed
to focus on eliminating sector-specific market access barriers and addressing structural and macroeconomic
obstacles. While Japan has reduced its formal tariff rates on imports to very low levels, it maintains awide
range of other market access barriers including non-transparent, discriminatory standards, exclusionary
business practices, and a business environment that protects domestic companies and restrictsthe free flow of
competitive foreign goods into its market. An important innovation of the Framework Agreement was its
emphasis on objective quantitative and qualitative criteria for monitoring the agreements, which allow the
governments to more accurately assess progress under the agreements.

Since 1993, the United States has concluded 35 trade agreementswith Japan, covering awide variety of sectors
fromautosand auto parts, insurance, civil aviation and harbor practices, to agricultural products, entertainment
and high technology. These agreements also address broad structural issues, such as distribution and
investment. In each case, the agreements offer new opportunities to U.S. exporters and to others with
competitive products and services to offer, as well as to Japanese producers and consumers.

Building on the Framework Agreement, President Clinton and then-Prime Minister Hashimoto initiated in June
1997 the Enhanced Initiative on Deregulation and Competition Policy (“Enhanced Initiative”), which has
become the main vehicle for bilateral efforts to promote comprehensive deregulation and strengthen
Antimonopoly Law enforcement. The first year of the Enhanced Initiative generated meaningful resultsin
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a wide range of sectors. Japan agreed to implement concrete deregulatory measures in each of the sectors
covered under the Enhanced Initiative and to include energy as a new sector. Japan also agreed to implement
specific measures designed to address structural concerns relating to competition policy, distribution,
transparency, and other government practices.

During 1998, the United States pressed Japan to fully implement these deregulatory measures and in October
provided Japan with more than 200 proposals aimed at further deregulation of the Japanese economy. The
United States is seeking agreement on a new set of deregulatory measures which Japan will implement by
Spring 1999.

In January 1998, the United States concluded aCivil Aviation Agreement with Japan. Thisagreementisaimed
at significantly liberalizing the civil aviation market between the United States and Japan, including for both
U.S. passenger and cargo carriers, and is expected to increase U.S. aviation service-related exports by $1
billion annually.

In May 1998, President Clinton and then-Prime Minister Hashimoto announced the “U.S.-Japan Joint
Statement on Electronic Commerce,” which expressed the two nations' agreement that the private sector take
thelead in developing the Internet, with government regulation kept to aminimum. It also noted, among other
things, that both countries would work in the WTO to seethat electronic transmissions on the Internet are kept
tariff-free.

The Administration also continued to focus attention in 1998 on the monitoring and enforcement of existing
agreementsto ensure their compl ete and successful implementation. The United States pressed Japan to make
progress on our bilateral agreements including those covering autos and auto parts; insurance; flat glass;
construction; semiconductors; medical devicesand pharmaceuti cals, and government procurement of computers
and of supercomputers. In several areas, such as automotive and flat glass, the United States offered new
proposals for generating progress, while proposing ways to update other agreements, such as computers and
supercomputers, to makethem moreeffective. The United States hopesto reach agreement with Japan onthese
proposals in the immediate future.

The United States has also continued to invoke the WTO Dispute Settlement M echanism to address problems
related to market access barriersin Japan. In October, aWTO dispute panel ruled in favor of the United States
initscaseagainst Japan regarding itsunfairly burdensome and non-transparent requirementson varietal testing
of fruits exported to Japan, finding that those requirements have no scientific basis. Both parties appealed the
decision and, in February 1999, the WTO Appellate Body upheld the pand’ s findings in favor of the United
States.

In addition, the Administration continued to press Japan for meaningful access to its photographic film and
paper sector through itsmarket-opening initiative announced in February 1998. TheU.S. Government released
its first semi-annua film monitoring report in August reviewing Japan’'s implementation of formal
representations it made to the WTO regarding the openness of its photographic film and paper market. The
report called on Japan to take additional action to open its photographic film and paper market and to ensure
the elimination of practices that unreasonably restrict competition in this sector, despite the improvements in
market access seen in some segments of the market in the past three years. The Administration plansto issue
its next monitoring report in the Spring, 1999.

The United States also sought Japan’ s cooperation through the Asia-Pacific Economic Cooperation Forum
(APEC) to open trade in specific sectors. The APEC members, including Japan, agreed in Kuala Lumpur in
November 1998 to build consensus on the sector liberalization initiative begun in the APEC forum. Japan
agreed to work constructively in the WTO to reach agreement on accel erated tariff reductionsin eight sectors
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in1999including chemicals, energy equi pment and services, environmental goodsand services, fishandfishery
products, gems and jewelry, medical and scientific instruments, toys and fish products. Such a significant
package of tariff reductions will send a valuable message of confidence to markets at a critica time and
meaningful participation by Japan, particularly in the fishery and forestry products sectors, will be essential
to success. Finaly, the United States will continue to seek further opening of the Japanese market through
ongoing WTO negotiations, as well as upcoming trade negotiations.

U.S.-Japan Enhanced Initiative: Japan and Deregulation

Japan's recent government deregulation efforts notwithstanding, the Japanese economy remains burdened by
excessive and unneeded regulations. Japanese economists estimate that the Japanese Government regulates
about 40 percent of all economic activity in Japan. Excessive over-regulation in Japan in areas such as price
controls, burdensome testing and certification requirements and unconventional standards restrain economic
growth and raise the cost of doing businessin Japan, lower the standard of living for Japanese consumers, and
impede imports. The Japanese Government estimates that if its deregulation plans are fully implemented,
Japan’s GDP would grow by an added 0.9 percent annually during the JFY 1998-2003 time period, while the
ratio of Japan’s current account surplus to its GDP would decline by 0.9 percent.

Government over-regulation lies at the heart of many market access problems faced by U.S. companies doing
businessin Japan. Someregulationsare aimed squarely at imports; othersare part of asystem, which protects
the status quo against new market entrants, both foreign and Japanese. The United States has aggressively
pushed for the elimination of regul ationsthat impede market accessfor U.S. firms, and many recent U.S.-Japan
trade agreements have addressed issues related to the regulation of Japan’s markets.

Since 1995, the Japanese Government has undertaken a series of deregulatory measures, the latest being a
three-year program for the promotion of deregulation decided by the Cabinet on March 31, 1998, which will
continuethrough March 2001. To encourage Japan to adopt meaningful commitmentsto deregul ate, the United
States and other trading partners have provided Japan with annual submissions that describe specific
deregulation recommendations. To date, progress under the deregulation plans has been modest.

In February 1998, the Hashimoto Government established a 12-person Deregulation Committee. This
committee, which compiled the second Deregulation Action Plan, oversees implementation of the measures
contained in that Plan. The Deregulation Committee is subordinate to the Japanese Government’s
Administrative Reform Promotion Headquarters, chaired by Prime Minister Obuchi. While the life span of
the Deregulation Committee has not yet been defined, it is expected to continue through the duration of the
Second Deregulation Action Plan. Because the powers of the Deregulation Committee are limited, (e.g., the
Committee does not have the authority to compel Japanese ministries and agencies to adopt its
recommendations), the United States has urged that a new and stronger entity be created within the Prime
Minister's Office which could compel regulatory ministries and agencies in Japan to implement new
deregulation measures and monitor those measures aready announced.

The Enhanced Initiative on Deregulation and Competition Policy

To promote the goals of the Framework Agreement, accelerate the pace of deregulation in Japan, and increase
market access for foreign goods and services, on June 19, 1997, President Clinton and then- Prime Minister
Hashimoto established the Enhanced I nitiative on Deregul ation and Competition Policy (“ Enhanced I nitiative”).
The Enhanced Initiative addresses sectoral and structural issues, and seeks the reform of government laws,
adminigtrative guidance, and regulations which impede market access for competitive foreign goods and
services. Under the aegis of the Enhanced Initiative, six expert-level groups have conducted several rounds of
meetings: five sectoral groups covering telecommunications, housing, medical
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devicesand pharmaceutical products, financial services, and energy; and onegroup addressing variousstructural
issues, including competition policy legal services, distribution, and transparency and other government
practices.

During the Enhanced Initiative' sfirst year, significant progresswas madein breaking down anumber of Japan’'s
regulatory barriers. IntheFirst Joint Status Report under the Enhanced I nitiativeissued in Birmingham, England
inMay 1998 (“First Joint Status Report”), Japan agreed to anumber of important regul atory reform measures,
including decisionsto:

1 implement a long-run incremental cost methodology (LRIC) to reduce the interconnection rates that
telecommunications carriers must pay to connect to Japan’s local telecommunications network;

cut the approval period for new drugs from 18 months to 12 months by April 2000, and to greatly
expand the acceptance of foreign clinical data in its approval of new medica devices and
pharmaceuticals;

enact severa financia services-related measures under the “Big Bang” initiative, including the
liberalization of derivativestrading, easing the registration process for new securities companies, and
asharp expansion in the scope of financial activities and products that banks and securities companies
can undertake;

abolish the Large Scale Retail Store Law and introduce a new legal regime that eliminates the use of
supply/demand adjustment mechanisms;

1 introduce legidation to abolish or reform the exemption systems for the Antimonopoly Act; and
1 smplify and accel erate the application processfor licenses and permits needed to do businessin Japan.

In October 1998, the United States provided the Japanese Government its " Submission by the Government of
the United States to the Government of Japan regarding Deregul ation, Competition Policy, and Transparency
and other Government Practicesin Japan." Thiswasadetailed description of deregulation measuresthe United
Statesis seeking in all of the sectoral and structural areas during the second year of the Enhanced Initiative.

Senior-level meetings to discuss the Enhanced Initiative’s work during its second year were chaired by the
Deputy U.S. Trade Representative and Japan’ s Deputy Foreign Minister in November 1998 in Washington and
in March 1999 in Tokyo. Both Governments aim to issue a Second Joint Status Report of substantive new
market-opening measures to deregulate Japan’ s economy in the Spring of 1999.

SECTORAL DEREGULATION
Telecommunications

Under the Enhanced Initiative, the United States seeks regulatory changes to promote competition in the
telecommunications sector. This sector has long been encumbered by excessive, outdated regulations and
controlled by two dominant carriers, (Nippon Telegraph and Telephone Corporation (NTT), and Kokusai
Denshin Denwa (KDD)), that exercise market power to deter the entry and development of new competitors.
Both the United States' 1997 and 1998 submissions target excessive regulations and inadequate safeguards
against anti-competitive activities in basic telecommunications, direct-to-home (DTH) satellite service,
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wireless equipment, cable television, and power main signaling. The United States has focused particular
attention on those areas where U.S. firms have demonstrated strengths and where existing and potential
investment stand to bring much-needed growth to this sector through innovative, competitively priced services.
Sincethe Japanese tel ecommuni cations and broadcasting services market isworth an estimated $128 billion per
year (and has the potential to expand significantly), a more open and accessible Japanese telecommunications
market translates into increased opportunities for U.S. service and equipment exporters.

In recognition of a number of significant improvements identified in the First Joint Status Report, Japan has
made some progress in addressing several areas of concern to the United States. Notably, Japan agreed to (1)
introduce a pro-competitive methodology for setting interconnection rates in 2000 and promote the reduction
of interim interconnection rates; (2) alow direct-to-home satellite service providers to offer a significantly
expanded number of channels; (3) liberalize rulesto alow international telecommunications service providers
to use leased linesto bypassthe over-priced international settlement system and bring internationa ratesin line
with those of competitive markets; (4) eliminate the restrictions on foreign investment in its major international
carrier, KDD; (5) remove the restrictions on using third partiesfor transit of international telecommunications
traffic; (6) complete a study by the end of 1998 on rights-of-way with the aim of improving access to these
scarce resources, (7) reduce fees and ssmplify proceduresfor testing and certifying wireless equipment; and (8)
consider eliminating foreign investment restrictions in Cable TV businesses.

These actions and commitments, which the United States is continuing to monitor closely, should help address
important market access issues. Nevertheless, ensuring credible competition, especialy in the loca
telecommunications markets, will require Japan to demonstrate more firmly that it can act as an independent
regulator moreattuned to providing equitable opportunitiesto new entrantsand | ess biased towardsthe financia
interests of an operator still mgjority owned by the Japanese Government.

Japan’ s failure to take necessary steps to enhance competition has resulted in new entrants having to endure
expensive and dow roll-outs of new networks. In providing local service, for example, new entrants must
traverse a maze of obscure market practices and non-transparent regulations that inhibit access to al but the
most patient, determined, and highly capitalized firms. Theseimpedimentsultimately serveto protect inefficient
incumbents from effective competition, unnecessarily increase the cost of establishing such anetwork, thereby
dowing the ddlivery of benefits to consumers.

On another front, interconnection rates, which total as much as five times the level of rates in competitive
markets, also place enormous burdens on new market entrants. In addition, the inability to use transit
arrangements (or a" clearinghouse”) to reach the dozens operatorsin Japan meansthat new entrants must devote
valuable resources to negotiating individua agreements with operators or forego offering connectivity to their
customers. Further, thelack of effectiverights-of-way rulesraises costs, slows network build-out, and prevents
new entrants and consumers from deriving the benefits of more efficient network architectures. Finally, MPT’s
refusal to permit new entrants to rely on leased capacity until they can build out their own networks clinches
the incumbent’s grip on new entrants cost structures by forcing them to rely broadly on above-cost
interconnection.

To address these and other concerns, the United States has urged Japan to (1) lower interconnection rates for
FY 1998 below the level proposed by NTT; (2) establish regulations requiring transparent, non-discriminatory,
timely and cost-based access to rights-of-way needed to construct telecommunications networks; (3) remove
restrictions on carriers wishing to use leased or owned linesto operate their networks; (4) establish a system of
dominant carrier regulation to effectively regulate carriers with market power while liberalizing rules for
non-dominant carriers; (5) develop afair system which allows customers to access different carriers' services,
(6) eliminate the need to negotiate dozens of interconnection agreements before
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service can begin; and (7) eliminate restrictions placed on the use of new technologies which employ power
mainsto transmit communications signalsfor arange of innovative automation and control services, which are
widely employed in the United States and Europe.

Because severd of theseissues, notably interconnection costing and the use of leased capacity, relateto Japan’'s
WTO commitments, failure to adequately address these issues raises concerns.

Medical Devices and Pharmaceutical Products

Under the 1986 Market-Oriented, Sector-Selective (MOSS) Medical and Pharmaceutical agreement, the U.S.
Department of Commerce (DOC) and Japan’ sMinistry of Health and Welfare (MHW) co-chair aprocesswhich
addresses regulatory and market access concerns. The MOSS Med/Pharm working group now also serves as
the venue for discussion of medical and pharmaceutical issues under the Enhanced Initiative. As Japan
undertakes potentially extensive heath carereforms, pricereimbursement and regul atory issuesremainthefocus
of bilateral consultations. The United States and Japan held consultations on Japanese deregul ation of medical
devices and pharmaceutical products in March and October 1998 and in January 1999. Each of these
consultations addressed Japan’ s implementation of its undertakings under the Enhanced Initiative, as well as
additional measures designed to improve Japan’ s regulatory and reimbursement structures.

With regard to regulatory reform, the United States remains concerned that Japan’s approval processes for
medica devices and pharmaceuticals lag behind those of other industrialized countries. Such delays impose
unnecessary cost burdenson both U.S. manufacturersand the Japanese health care system. Under the Enhanced
Initiative, Japan hasagreed to expediteitsregulatory approval for new drugsby reducing the application review
processfrom 18 monthsto 12 monthsby April 2000. Thismeasurewill allow theintroduction of new medicines
in Japan on a more timely basis, a benefit to both Japanese consumers and U.S. manufacturers alike. The
United States is closely monitoring Japan’s implementation of this undertaking and is pressing Japan to take
specific interim measuresto improve the new drug application approval process. Inaddition, the United States
is pursuing improvements in the medical device approva system.

Japan'slongstanding practice of limiting the acceptance of foreign clinical datafor pharmaceutical and medical
device approvals imposes unnecessary and unwarranted time and resource burdens on U.S. firms by requiring
them to conduct duplicative clinical trialsin Japan. Under the Enhanced Initiative, Japan has agreed to gresatly
expand the acceptance of foreign clinical datain theapprova of new medical devicesand pharmaceuticals. This
Japanese measure will significantly reduce the time and expense U.S. firms must devote to new product testing
and approval. The United States welcomes Japan’'s August 1998 adoption of International Conference on
Harmonization Guidelines and is monitoring the implementation of this undertaking. The United Statesisalso
pursuing additional measures designed to broaden Japan’s acceptance of foreign clinical data in the
reimbursement process for medical devices to prevent delays that are caused by calls for domestic data.

In addition to regulatory barriers, the United States is addressing specific trade issues associated with Japan’'s
current reimbursement system and longstanding practice of revising prices for medica devices and
pharmaceuticals. The United Statesis concerned that Japan’' s reimbursement system lacks full transparency.
Under Japan’ snational health careinsurance system, reimbursement pricesfor drugsand devicesdo not aways
appropriately reward the true benefits of innovative products, and prices are frequently determined and revised
based on a non-transparent, seemingly arbitrary basis.

Most U.S. manufactured medical devices on the Japanese market fall under the “by-function” pricing system,
which assigns a newly introduced product to a reimbursement category of like products and prices it as other
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products aready on the market. Under this system however improved medical devices that offer superior
abilities and functions are often subject to artificially low reimbursement prices due to the fact that
reimbursements are cal culated according to outdated and/or inaccurate “by-function” categories. Under the
Enhanced Initiative, Japan has agreed to work with industry to develop, as soon as possible, streamlined and
transparent procedures for the creation of new functional categories. Although progress has been slow, the
United States continues to press Japan to ensure that other changes in the by-function system do not take place
before the adoption of guidelines to create new categories occurs.

In formulating its health care reforms, Japan has agreed to formally recognize the value of innovation, so that
innovative products can be introduced promptly in Japan. Pursuant to this undertaking, the United States has
urged Japan to adopt a market-based pricing system for pharmaceuticals that will not impede or prevent the
introduction of innovative pharmaceuticals in Japan. The United States strongly opposes Japan's reference
pricing proposal because such a system threatens drug innovation worldwide and prevents the introduction of
innovative drugs in Japan, negatively affecting Japan’s health care system and patient welfare.

Lack of access to decision-making processes and lack of transparency in the way that decisions are made have
beenlongstanding problemsin Japan that cut acrossall economic sectors; themedical deviceand pharmaceutical
sectors are not exceptions. Under the Enhanced Initiative, Japan has agreed to ensure transparency in the
consideration of health care policies by alowing foreign pharmaceutical and medical device manufacturers
meaningful opportunities to state their opinions in the relevant councils on an equal basis with Japanese
manufacturers. Japan has also agreed to provide foreign pharmaceutical and medical device manufacturers,
upon their request, with opportunities to exchange views with MHW officials at al levels. The United States
is monitoring the implementation of this undertaking and is encouraging Japan to carefully consider input
provided by U.S. industry and to incorporate such input into Japan’s fina plans.

Lastly, the United States has been pressing Japan to address the structural problems underlying Japan’s health
care system, such as lack of volume buying and inadequate hospital specialization, that prevent efficient care
ddivery, substantially increase costs, and impede the timely introduction of new, innovative, and life-saving
medical devices and pharmaceuticals. The United States continues to stress that cutting costs and improving
thehealth care systemin Japan will requirethe elimination of inefficienciesaswell astheincreased accessability
and use of competitive foreign medical and pharmaceutical products.

Housing

Under the Enhanced Initiative, the United States and Japan established a Housing Experts Group. Consistent
with the 1990 U.S.-Japan Wood Products agreement, the group promotes improved market accessin Japan for
foreign suppliers of wood and building products. At the same time, its work supports the objectives of severa
Japanese Government initiatives, including the March 1996 Deregulation Action Program, which envisages a
one-third reduction in Japan’s housing costs by the year 2000, and Prime Minister Obuchi’s Living Space
Initiative, which seeksto bring theliving space of the average Japanese citizen up to European levels. Improved
market access for wood and other building products and reliance on performance-based standards will lead to
increased opportunities for American exporters as well as higher quality, safer, and more affordable housing

in Japan.

The Housing Experts Group met twice in 1998 and again in February 1999. Its efforts have led to severd
significant changes, including: the devel opment of a performance-based standard for 2x4 construction, aswell
as testing methods and procedures for implementation; recognition of U.S. grademarked-lumber for usein 2x4
congtruction in Japan; the lifting of the ban on construction of three-story, multi-family wood-frame housing;
and reform of the Building Standards Law (BSL) so that it emphasizes performance-based, rather
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than prescriptive, standards. Beforethe downturninthe housing market, U.S. industry had estimated that these
changes could expand the market for U.S. wood products in Japan by $500 million annually by the end of the
decade. Unfortunately, progress on implementation has been slow, but the United States continues to monitor
the sector to ensure that Japan abides by its commitments.

Another long-standing U.S. objectivein Japan has been the elimination of tariffson val ue-added wood products.
At the November 1998 APEC Summit, APEC economies, including Japan, agreed to:

(1) participate in WTO negotiations on the tariff elements of the sectora initiatives developed by APEC,
including forest products (which covers wood, paper, printed materials and wood furniture); and (2) seek
conclusion of aWTO Agreement in 1999, which would lead to the phase-out of tariffs for wood products by
2004.

Financial Services

In an effort to address barriers to foreign financial services providers in Japan, the United States and Japan
concluded a comprehensive financial services agreement, "Measures by the Government of Japan and the
Government of the United States Regarding Financial Services," in February 1995. This agreement features an
extensive package of market-opening actions in the key areas of asset management, corporate securities, and
cross-boarder financial transactions. Sincethe agreement was signed, Japan hasimplemented the vast majority
of the commitments made within specified time frames and in some instances, Japan has accelerated the
timetable for implementation.

Building on the progress from the 1995 Agreement, in November 1996 then-Prime Minister Hashimoto
announced the “Big Bang” initiative to carry out broad-based deregulation of Japan's financial sector, in order
to make Tokyo's financial markets comparable to those of New York and London by 2001. This financid
reform plan involves mgjor changes, such as allowing mutual entry across financial sectors; liberalization of
brokerage commissions and foreign exchange transactions; tightened disclosurerules; and further liberalization
of asset management regul ations. Despiteincreased concern about financial sector stability in Japaninlate 1997
following several prominent financial bankruptcies, the Japanese Government hasthusfar adhered toitsreform
schedule, with few exceptions.

In April 1998, anew Foreign Exchange L aw went into effect which greatly facilitatesaccessto foreign exchange
and alows a much broader range of participants (in addition to banks) to conduct foreign exchange business.
Further, in December 1998, a comprehensive omnibus law took effect that revised 22 laws to reform Japan’'s
securities, banking, asset management, and insurance markets, aswell as accounting and disclosure standards.
Main features of the legidation include changing from alicensing to a registration system for new securities
companies, expanding the market for investment trusts by allowing sales through banks and other changes, and
introducing severa new securities products, such as over-the-counter equity derivatives.

The past few years have seen changes in the Japanese financial sector. The traditional segmentation which
existsamong varioustypes of financial institutionsis gradually being phased out, and many features of market
over-regulation arebeing addressed. These changeshaveresultedinexpanded opportunitiesfor foreignfinancia
firmsin Japan. Despitethisprogress, however, anumber of concernsremain. AlthoughtheMinistry of Finance
formally eliminated the use of administrative guidance in June 1998, the lack of transparency in rule making
continuesto beaproblem. Other restrictions hindering the emergence of afully competitive market for financia
services in Japan include inadequate disclosure, the use of a positive list to define a security, and lengthy
processing of applications for new products.

212 Foreign Trade Barriers



Japan

The United States Government is currently monitoring the 1995 agreement and Japan’ s progress under the“ Big
Bang” initiative to ensure that implementation remains on schedule. Japan aso signed the WTO Financid
Services Agreement in December 1997, thereby binding itself to many of the liberalization measures of the
bilateral agreement.

Energy

The United States and Japan agreed to establish a working group on energy under the Enhanced Initiative in
May 1998. The United States views these discussions as a means of providing input to Japan’s efforts to
deregulate this sector, which will lower energy costs and help strengthen the Japanese economy. The United
States is also seeking to ensure that the manner in which Japan deregulates resultsin a more open, transparent
and competitive automotive market and that Japan eliminates specific market access barriersin this sector.

During thefirst meeting of the Energy Working Group under the Enhanced Initiative held in October 1998, the
United States presented proposal sfor addressing specific regul ationsthat impede the sale of U.S. equipment and
servicesin the Japanese energy sector, including: (1) regulationsfor approval and inspection of energy-related
equipment under the Electric Utilities Industry Law and High Pressure Gas Law; (2) regulationsfor increasing
the capacity of existing power generating facilities; (3) requirementsfor certification and approval of stand-by
generator sets; and (4) regulations governing the manufacture and installation of self-service gasoline pumps.

The United States urged Japan to streamline these regulations and certifications procedures; pressed Japan to
accelerate its efforts to adopt performance-based regulations through greater utilization of voluntary,
private-sector standards, where appropriate; to accept international -recognized test dataand certifications; and
to take additional steps to enhance the transparency of its rulemaking and standards devel opment processes.
In addition, we strongly urged Japan to strengthen its competition policy advocacy and enforcement in this
sector.

During the first Working Group meeting, the U.S. and Japan also discussed developments in electric utility
deregulation in their markets. In January 1999, the U.S. Government provided comments to Japan on its
proposed electric utility deregulation plan. To enhance Japan’s competitiveness, the Japanese Government has
sought to reform the electric power industry and introduce measuresto reduce el ectric power rates-- the highest
in the industrialized world -- to international levels by 2001. Throughout 1998, a special “Basic Policy
Committee” of the Electric Utilities Industry Council (EUIC) —a private sector advisory group to the Agency
for Natural Resources and Energy (ANRE), and MITI, its parent ministry — met to discuss how to further
liberalize the Japanese power market. The committee issued its final report in December 1998, which called
for “partia liberalization” of the power market, with retail sale of eectricity to be liberalized for large-scale
users served by extra-high voltage networks (of 20,000 volts or higher), which account for approximately 30
per cent of total electricity consumptionin Japan. Initscomments, the U.S. Government expressed itsview that
the EUIC proposals would make only modest progress towards Japan’s goal of achieving a significant lower
energy costs.

During the second meeting of the Energy Working Group held in February 1999, the two sides discussed U.S.
proposalsfor eliminating regulatory barriersto the Japanese energy market. Japan agreed to take concrete steps
to address many of the U.S. concerns regarding standards, inspection and certification requirements, and other
regulations covering the import of specific types of energy-related equipment, including turbines, compressors,
gasolinepumps, and stand-by generator sets. Japan also agreedtoliberalizeregulationsgoverningtheexpansion
of existing power generation facilities. These stepswill help encourage new entrants
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and additional investment in the Japanese energy sector and support Japan's effortsto lower energy prices. In
addition, the two sides exchanged views on Japanese Government plans for electricity sector deregulation, as
well as the ongoing restructuring of this sector in the United States, and agreed to continue this dialogue as
deregulation proceeds. The United States also raised concerns about Japan's antitrust exemption for the
electricity sector and urged the Japanese Government to eiminate this exemption. The United States will
continue to press Japan to deregulate and eliminate market access barriers in the energy sector.

STRUCTURAL DEREGULATION
Antimonopoly Law and Competition Policy

Under the Enhanced Initiative, the United States has recommended a number of progressive measures which
it believes will strengthen competition policy and lead to more effective enforcement of Japan’s Antimonopoly
Law (AML). Despitethe 1996 “ upgrade’ of the Japan Fair Trade Commission’ s(JFTC) organizational status,
the United States continues to believe that further strengthening of AML enforcement and competition policy
in Japan iscritical to improving market access. Foreign companies continue to face numerous impedimentsin
accessing Japan's distribution channels across a wide range of sectors, including the automotive, paper and
paperboard, flat glass, and photographic film and paper markets. Since October 1998, the Administration has
focused particul ar attention on achieving genuine progressin thefollowing AML and competition policy-related
issues under the Enhanced Initiative:

JFTC Competition Policy Advocacy: Successful regulatory reformin Japan must be built on asolid foundation
of effective competition policy. Asthe only Japanese agency charged with promoting competition, the JFTC
should substantially boost itseffortsas an advocate of competition policy and regulatory reform by championing
remova of competition-blunting regulations. To this end, the United States has asked Japan to take several
steps to enhance the JFTC’ s competition policy advocacy, such as establishing a Competition Policy Bureau
to act as a strong advocate of competition and regulatory reform; introducing a Competition Policy Advocacy
Plan; establishingamode JFTC Antimonopoly Law Compliance Manua and Program, whichwould bewidely
distributed to Japan’s business community; and enabling the JFTC Chairman to regularly attend cabinet
meetings. The United States has also requested that the JFTC strengthen its monitoring of private sector
regulations or “minmin kisei” that may be used by industry and trade associations to restrict competition or
market entry. To further enable the JFTC to participate in the regulatory process, the United States has
proposed that the JFTC more actively exerciseits existing statutory authority to hold hearings and comment on
important deregulatory and competition policy issues. The United States has also urged Japan to amend the
AML toallow the JFTC to provideitsviewsto central and local government organs and committees, and review
and comment on any proposed regulation to assess the regulation’ s competitive effect.

Private Remedies: Under Japanese law, there is absolutely no right for an injured party to bring an injunction
against an alleged violator of the AML. Regarding private actionsfor money damages, since 1947 only eleven
private actions for damages have been brought under the AML —thisis due, in part, to the fact that the JFTC
must first issue aformal recommendation against afirm before a private party can bring an action against the
same firm. The United States strongly believes that the unfettered availability of injunctive relief and money
damagesto privatelitigantsisanintegral part of acomprehensive antimonopoly lega regime. 1n short, persons
directly injured by anticompetitive behavior should be ableto avail themselves of the AML if they chooseto do
so. Moreover, private AML enforcement can help alert Japanese firms to the importance of conforming their
business practices to the AML, which in turn will keep markets free, open and competitive. A study group
established by the Ministry of International Trade and Industry (MITI) issued a report in June 1998 that
guardedly favored allowing private parties to bring injunction actions. Shortly
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thereafter, a JFTC advisory council began studying the question of private injunctive relief, aswell asreform
of the current system of private damage actions. In December 1998, the JFTC advisory body recommended in
an interim report that it would be " appropriate” to alow private partiesto bring injunction actions. The same
JFTC advisory body will issue a report in 1999 addressing the issue of private damage actions. The United
States welcomes these initiatives by MITI and the JFTC and strongly urges Japan to enact legidation that will
lift the current restrictions on private injunctive relief and private action damages.

Anticartel Enforcement: Bid-rigging and collusive cartel activity continueto be serious problemsin Japan. The
United Stateshas called for more aggressive enforcement actionsto combat these activitiesand has urged Japan
to increase the investigatory burden sharing between the JFTC and the Public Prosecutors Office; strengthen
resources at the Ministry of Justice for criminal antimonopoly investigations; and boost JFTC and Ministry of
Justice cooperation in criminal antimonopoly enforcement. 1n addition, the United States has proposed that an
advisory council beestablished to examine methodsof strengthening the JFTC’ sinvestigatory powers. To better
combat bid-rigging, the United States has suggested that all bidders on public projects certify through a
Certificate of Independent Pricing Determination that bid prices have been arrived at independently without any
consultation, communication, or agreement for the purpose of restricting competition with any other bidder.
To stiffen deterrence of criminal antimonopoly activity, the United States has proposed that criminal penalties
for AML violations be strengthened significantly.

Distribution: A longstanding United States concern has been that business practices in Japan’s distribution
system have limited access of foreign suppliers to a number of sectors, including retailing, paper and
paperboard, and flat glass. The United States has proposed that the JFTC establish a Retail Sector Competition
Promotion Initiative to ensure that the recently enacted Large-Scale Retail Store Location Law not be used by
local or prefectural government to unfairly limit the entry of large-scaleretailers. Moreover, the United States
requested the JFTC to initiate a follow-up survey to its 1993 paper industry survey, and finish by April 1999
an ongoing follow-up survey of the flat glass market. More broadly, the United States has asked the JFTC to
consider surveying the extent and form of financial inter-relationships linking manufacturers and distributors
in highly oligopolistic industries.

Antimonopoly Law Exemptions: The United States has urged that numerous exemptionsto the AML either be
abolished or substantially narrowed in scope, particularly those exemptions related to Depression and
Rationalization Cartels. On February 16, 1999, the Japanese Cabinet announced its intention to introduce
legidation to the Diet which will eliminate the exemptions for Depression Cartels, Rationaization Cartels, and
other exemptions. Under the Enhanced Initiative, in May 1998, Japan agreed to submit legidation by March
1999 to implement these changes. The United States has a so proposed that the JFTC amend the Premiumsand
MisrepresentationsLaw and BusinessReform Law to ensurefull application of the AML to Fair Trade Councils
and firms subject to these two statutes, respectively.

JFTC Staffing & Resources: TheUnited Stateshasconsi stently urged sincethe Structural Impedimentsinitiative
that the JFTC’ sbudget and staff should beincreased to ensurethat itisableto carry out its mandate. The duties
of the JFTC areincreasing rapidly. For example, the abolition of numerous AML exemptions and stepped up
deregulation now requiresthe JFTC to police more business behavior. Recognizing the importance of directing
more resources and manpower to the JFTC, in 1996 a top MITI officia stated that, “ After deregulation is
initiated, human resources should be shifted from regulatory bodies to competition authorities.” The United
States has recommended that the JFTC staff be increased by 25 persons annually over the next five years, the
JFTC’ s budget be increased by 5% annually over the next five years, and the JFTC be exempted from the
Japanese Government' s rule requiring government organs to submit zero-growth budgets. The United States
has aso sought assurances from the Japanese Government that the JFTC's independence will not be
compromised when it becomes part of the Ministry of General Affairsin 2001.
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Japan'shighly regulated, inefficient distribution systemiswidely recognized asasignificant tradeand investment
barrier. Through the Enhanced Initiative’' s Working Group on Structural 1ssues, the United States has focused
on laws, regulations, and practices that contribute to the abnormally high costs of distribution in Japan, such
as slow customs processing, over-regulation of the trucking and warehouse industries, and excessive regulatory
restrictionsin the retail sector. In its October 1998 Deregulation submission, the United States requested the
implementation of significant deregul ation measuresto addresskey distribution problemsfaced by foreignfirms.

Regulation of Large Scale Retail Stores: The Large-Scale Retail Store Law haslong been an obstacletoforeign
investors and exporters, with its limitations on the establishment, expansion and business operations of large
stores in Japan, which are most likely to handle imported products. By impeding the business operations of
large stores, the Law reduced productivity in merchandise retailing, raised costs, discouraged new domestic
capital investment and diminished the selection and quality of goods and services. It also acted to the detriment
of Japanese consumers.

On May 8, 1998, the Japanese Diet passed |egidlation to abolish the Large-Scale Retail Store Law and replace
itwiththe Large-Scale Retail Location Law (LSRSLL) onJune 1, 2000. Thenew Law providesthat regulation
of large storeswill no longer be based on supply/demand considerations, but upon the degree to which a large
store opening or expansion affects the local environment, particularly traffic, noise, parking, and garbage
removal. Japan aso amended its City Planning Law in November 1998 to afford local authorities greater
freedom in zoning decisions.

While the United States welcomed the abolition of the Large-Scale Retail Store Law, it has expressed strong
reservations with regard to the new legisation. The manner in which the new LSRSLL and the revised City
Planning Law areimplemented will determinewhether they areimprovementsover the Large-Scale Retail Store
Law and afford greater market access for large stores. Accordingly, the United States expects MITI to fulfill
its stated intention to apply public comment procedures to the draft environmental guidelines, ministerial
ordinances, and other measures necessary to implement the new law.

However, the United States remains extremely concerned with the possibility for abuse or inconsistent
application of the new authority by local governments. Accordingly, it has urged the Japanese Government to:
(2) clearly and precisely formulate and make public all of the criteriaand proceduresthat |ocal governmentswill
be dlowed to use in considering the establishment or expansion of large-scale retail stores; (2) clearly and
narrowly define the authority of local governments in exercising their new authority; (3) establish close and
continuous central government monitoring of local governments implementation of the new authority; (4)
establish a central government monitoring and appeal s mechanism that would allow retailers to obtain prompt
review and redress of decisions by local authorities that unreasonably restrict the introduction or expansion of
large-scale retail stores; and (5) ensure that local governments do not use recent amendments to the City
Planning Law to impose unreasonabl e restrictions on the location of large retail stores. The United States has
also urged the Japanese Government to ensure that the transition between the old and new systems is smooth
and does not impede the opening or expansion of large stores or discourage retail investors from planning an
orderly expansion of their business. The United States will continue to closely monitor the implementation of
the new Law.

Transportation and Warehousing: Japanese laws limit competition and raise costsin the trucking business by,
among other things, requiring new entrants to meet minimum number of vehicle requirements and
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imposing burdensome ratefiling requirementson companies. The United Stateshasasked Japanto (1) establish
a generally available nationwide trucking operating license that would be used by international companies
serving Japan wishing to engage in intermoda shipping operations; (2) remove any district licensing
requirementsfor trucking servicesthat specify aminimum number of vehicles; (3) eliminate pricing restrictions
on freight forwarding; and (4) reduce significantly the restrictions on entry in the warehouse sector, including
licensing and notification requirements, in order to reduce shortages of storage space, lower high fees, and
minimize burdens for foreign firmsin distributing their products.

Transparency and other Government Practices

Greater transparency and increased opportunities for public participation in Japan’s regulatory system are
essential complements to effective sectoral deregulation in Japan, and will lead to a more effective and
accountable regulatory system. Animproved regulatory environment would play an important rolein reducing
market access barriers faced by foreign firmsin Japan.

Lack of Transparency in Regulatory System: Foreign firms are disadvantaged by the lack of transparency in
the Japanese regulatory system. As a consequence, the United States has long pressed Japan to make its
administrative procedures and practices more open and transparent. Under the Enhanced Initiative, the United
States has raised specific concerns, including the following:

Lack of an Information Disclosure Law: Japan has not yet enacted an information disclosure law, comparable
totheU.S. Freedom of Information Law, which would giveforeign firms, aswell asthe Japanese public, access
to recordsand other information under the control of governmental entities. A U.S. priority under the Enhanced
Initiative has been the expeditious enactment and implementation of an information disclosure law to provide
thepublicwith effectiveaccessto government information. 1nMarch 1998, the Japanese Government submitted
information disclosurelegisationtothe Diet, and on February 17, 1999, the L ower House passed thelegidlation.
Although the United States has continued to urge Japan to subject public corporations (tokushu hojin) to
information disclosure requirements, they are not covered by the pending legidation.

Development of a Rulemaking Process: Traditionaly, ministries and agencies have prepared regulationsin a
“black box”, that is, regulations have been created and adopted without interested parties being provided
opportunity for notice and comment. Those limited opportunitiesfor comment which have been afforded have
generally been extended only to bureaucrats, former bureaucrats and special interest groups. Others with an
interest in proposed regulations are generally denied an opportunity to take part in the process. Under anotice
and comment process, all governmental entities would be required to publish proposed regulations, provide a
reasonable opportunity for interested parties and the general public to comment on the proposed regulation, and
give serious consideration to these comments in preparing the final regulation. In accordance with its 1998
Three-Y ear Deregulation Program and the First Joint Status Report under the Enhanced Initiative, the United
States has set as a priority Japan’s adoption of a notice and comment process that would enable all interested
partiesto participate effectively in the devel opment of regulations. Japan is now preparing to introduce Public
Comment Procedures.

In October 1998, Japan's Management and Coordination Agency (MCA) issued draft Public Comment
Procedures, to be ingtituted in April 1999. The United States submitted, on December 10, 1998, extensive
comments, in which it commended the MCA for using a transparent process in preparing the Procedures, and
urged it to remedy potentially fatal flawsintheproposal. Inparticular, the United States objectsto the extensive
discretion afforded administrative agencies in deciding when to apply such procedures. In addition, the United
States urged Japan to (1) require all ministries and agencies to use the procedures for all
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regulations that they propose to adopt, modify or abolish, as well as legidative proposals that they propose,
unlessthey meet narrowly defined exceptions, (2) require all advisory councils, including shingikai, kenkyukai,
benkyokai and kondankai to use the Procedureswhen they issueinterim reportsand draft recommendations; and
(3) establish anindependent review mechanism designed to hold admini strative agencies accountablefor failing
to comply with such procedures.

Use of Administrative Guidance: The lack of transparency inherent in Japan’s excessive and extensive use of
informal directives or "administrative guidance" remains a serious concern to the United States. Despite the
1994 Administrative Procedure Law’ s requirements that Japan provide, upon request, and in writing, a copy
of administrative guidanceto (1) aprivate party receiving ora guidance from the government or (2) wheniitis
issued to multiple persons, a Management and Coordination Agency survey indicates that there have been few
instances where this has occurred. The United States has called upon Japan to increase the transparency of the
use of administrative guidance, including requiring government entities to incorporate into administrative
guidance a statement that compliance with it is completely voluntary, and that the recipient will not be treated
disadvantageoudly for not complying with the guidance.

Use of Advisory Councils: Japan often relies upon advisory councils (shingikai, kenkyukai, benkyokai and
kondankai), established by ministries and agencies, to formulate policies and recommendations. While the
councils have the appearance of objectivity and independence from the bureaucracy, in fact their members
typically include former bureaucrats; their secretariats are staffed by bureaucrats of the affected ministry; and
they are implicitly expected to endorse policies developed or advocated by the ministry. Under the Enhanced
Initiative, the United States has called upon Japan to improve the transparency and objectivity of such advisory
councils, in particular, by affording notice and comment opportunities in the preparation of reports and
recommendations. The Central Government Reform Law, which was enacted in 1998, also callsfor reform of
the advisory council process.

Need for Improvement of the Application Process: Despite provisions of the 1994 Administrative Procedure
Law, which were designed to standardize administrative procedures, and make them more transparent and fair,
U.S. firms have repeatedly complained about the burdensome and unpredictable nature of the application
processin Japan. Potential applicantsfor licenses, permits and other approval s often must engagein extensive
“prior” consultationswith governmental entitiesand satisfy numerousrequestsfor additional information before
they are alowed to submit their application to the relevant ministry. Such prior consultations may take six
months to a year or more. Repeated requests for more information appear to arise because the standards,
criteria and other requirements used to evaluate an application often are not adequately set out in published
regulations. Under the Enhanced Initiative, the United States has called upon Japan to remedy this Situation.

IMPORT POLICIES

Inthe Uruguay Round, Japan agreed to "zero for zero" tariff €liminationson pharmaceuticals, paper and printed
products, beer, whisky, and brandy, agricultural equipment, medical equipment, construction equipment,
furniture, steel, and toys. Japan also adopted the chemical harmonization initiative. Japan cut tariffson copper
and aluminum, with the top rate reduced from 12.8 percent to 7.5 percent. Japan is one of the 43 signatories
of the 1997 Information Technology Agreement, which eiminates tariffs on the overwhelming majority of
covered products by 2000. Japan's remaining high tariffs affect primarily agricultural and food products,
including white distilled spirits, processed food products, wood and wood products, and leather and leather
products. Tariffs on white distilled spiritswill be eliminated as a result of the December 1997 settlement of a
WTO dispute.
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Atthe APEC Leaders meeting in VVancouver, Canadain November 1997, the United States, Japan and 16 other
APEC economiesendorsed aprogram of accel erated tradeliberalization measures (the Early V oluntary Sectoral
Liberalization -- EVSL — initiative) in nine sectors: environmental goods and services, the energy sector, fish
and fish products, toys, forest products, gems and jewelry, medical equipment and instruments, chemicals, and
a telecommunications mutua recognition agreement. As the world's second largest economy, Japan's full
participation intheseinitiativeswasregarded asvital to ensuring their successful completionin 1998 asdirected
by APEC Leaders. Facing strong domestic pressure, Japan refused to participate in tariff reductions in the
fisheriesandforestry products sectorsat the November 1998 APEC L eaders Meeting, thereby blocking APEC’ s
adoption of the policy package. However, it committed with other APEC nations to negotiate tariff reductions
in all of the EVSL sectors in the WTO. The United States will press Japan to play a constructive role in
concluding agreement at the WTO on thisinitiative in 1999.

Distilled Spirits

InJuly 1996, aWTO Dispute Settlement Pandl ruled against Japan in proceedingsinitiated by the United States,
Canada, and the European Union. The panel found that Japan’s liquor tax regime discriminated against
imported distilled spirits and was therefore inconsistent with Japan’s WTO abligations. Unfortunately, the
United Stateswas forced to seek binding arbitration when it became apparent that Japan did not intend to bring
its tax system into WTO compliance within a “reasonable period” as provided for under WTO rules. The
arbitration ruling in February 1997 supported the position of the United States. After considerable negotiation,
in December 1997 the United States and Japan reached a settlement ensuring that Japan would bring its liquor
taxation system into WTO conformity. Furthermore, Japan also agreed to eliminate tariffs on all brown spirits
(including whisky and brandy) and on vodka, rum, liqueurs, and gin by April 1, 2002.

Specifically, Japan isrevising its liquor excise tax system in three stages: October 1, 1997; May 1, 1998; and
October 1, 2000. Taxation ratesfor al distilled spiritswere brought into WTO conformity by May 1998, with
the exception of low-grade shochu. On May 1, 1998, the liquor tax for imported whiskey and brandy was
reduced by 58 percent, while the tax on high-grade shochu was raised by 59%. The tax on low-grade shochu
will be harmonized on October 1, 2000.

The U.S. digtilled spiritsindustry reportsthat, as expected, the change in taxation has had asignificant positive
impact on exports of U.S. distilled spiritsto Japan. 1n 1998, total exportsof U.S. spiritsto Japan increased by
23% over 1997 and grew faster than exports to other markets. Theincreasein U.S. distilled
spiritsexportsiseven morestriking in light of Japan’ s current economic recession which has caused significant
declinesin overall U.S. exports to Japan.

The United Stateswill continue to closely monitor Japan’simplementation of this settlement to ensure that tax
and tariff reductions are eliminated on the schedule agreed, and that no measures are adopted which would
undermined the benefits of this settlement.

Varietal Testing

Japan restricts entry of certain U.S. fresh fruits, vegetables and other horticultural products, and many other
products continue to face outright bans. Despite bilateral technical discussions over many years, there has
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been no progressin liberalization of products such as cabbage and fresh whol e potatoes, which Japan continues
to prohibit without sufficient scientific evidence of legitimate plant quarantine concern.

U.S. agricultural products such as apples, cherries, walnuts and nectarines, continue to be subject to
unnecessary phystosanitary restrictions. Japan requires repeated testing of established quarantine treatments
each time anew variety of an aready-approved commodity is presented for export from the United States.

After efforts to resolve the varietal testing issue through bilateral negotiations over many years proved
unsuccessful, in October 1997, the United Statesinvoked dispute settlement procedures against Japan’ svarietal
testing requirements. This redundant requirement has no scientific basis and, because it imposes expensive and
time-consuming testing on American producers, serves as a significant barrier to market access.

The United States challenged these requirements as inconsistent with Japan's obligations under the WTO
Agreement on the Application of Sanitary and Phytosanitary Measures (the “ SPS Agreement”). On October
27,1998, aWTO dispute pandl ruled in favor of the United States. The central panel findingswerethat Japan’s
varietal testing requirement is maintained without sufficient scientific evidence, in violation of the SPS
Agreement Article 2.2, and inconsistent with Japan’ stransparency obligations under SPS Article 7 and Annex
B, since Japan has not published its requirements. Both parties appealed the decision and, in February 1999,
the Appellate Body affirmed this ruling and expanded product coverage of the initial panel report through a
finding that Japan’s requirement is not based on arisk assessment, in violation of Article 5.1. The additional
products covered by this finding included: plums, pears, apricots and quinces. The Appellate Body report
should result in new market opportunities for U.S. producers of these crops.

Fumigation Policies

Also of major concern is the lack of transparency in Japan’s fumigation policies. Japanese plant quarantine
regulations require fumigation of imported fresh horticultural productsif, upon import inspection, a shipment
is found to be infested with live insects regardless of whether these are considered serious plant pests or are
already present in Japan. Thefumigation requirement isparticularly detrimental totradein delicate horticultural
products, such as lettuce and cut flowers, which generally do not survive the treatment and must be destroyed.
Infact, Japanese produce importersreport that if therisk of fumigation were eliminated, importsof U.S. lettuce
would grow dramatically, to more than $100 million annually. Due to the high risk of product loss due to
fumigation, sales now typically average less than $5 million per year.

After repeated requests by foreign governments for reform, MAFF has begun to implement a non-quarantine
pest list by partially amending the Plant Quarantine Law to exempt 53 pests and 10 plant diseases from
fumigation requirements. While this appearsto be an important positive step, the list does not include common
insectsfound on U.S. fresh fruits and vegetables. The United Stateswill continue to press Japan in appropriate
technical and deregulatory fora to develop a comprehensive list of non-quarantine pests and transparent
inspection procedures in an effort to reduce excessive, unnecessary, and trade distorting fumigation.
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Tomatoes-Tobacco Blue Mold

The United States remains concerned that Japan continues to restrict market access of tomatoes to al but a
limited number of varieties dueto its unsubstantiated concern that such tomatoes may carry tobacco blue mold.
Japan’ s origina concern was based upon a scientific citation dating from the 1940s that claimed tobacco blue
mold disease might be carried on tomatoes. The scientific literature since then contains numerous citations that
refute the original claim, yet Japan continues to rely upon it, clinging to the notion that tomatoes shown to be
resistant or immune to the disease may be so owing merely to varietd differences.

In June 1998, the U.S. Department of Agriculture’s Animal and Plant Health Inspection Service (APHIS) sent
MAFF aletter outlining the U.S. scientific position on thisissue. At a bilateral meeting between technical
representatives from both countries in September 1998, the U.S. requested that MAFF hold a public meeting
to authorize the importation of all varieties of U.S. tomatoes, since there is no scientific evidence that U.S.
tomatoes are capable of transmitting tobacco blue mold to Japan. MAFF responded in December 1998 by
stating that there is no scientific evidence that field grown tomato fruit are a host of tobacco blue mold. While
this is a welcome recognition, MAFF also indicated that it will need to study some related technical issues
further.

While representatives of MAFF have indicated informally that the scientific questions have been answered and
enough data have been provided to address this issue, this issue remains paolitically sensitive in Japan due to
strong agricultural interests. Itistheposition of the United Statesthat the February 1999 WTO Appellate Body
decision (upholding earlier WTO dispute settlement panel findings) that Japan’ s variety-by-variety quarantine
testing requirementsare scientifically unjustified, shouldfinally settlethisissue. The United Statespressed these
concerns at senior levelsin 1998, and will continue to do so in 1999.

Fish Products

Japan maintains nine global and two bilateral import quotas on fish products. U.S. fishery exports to Japan
subject to import quotas (1Q) include pollock tsurimi, pollock roe, herring, cod, mackerel, whiting, squid, and
severa other fish products. These quota-controlled importsinto Japan account for sales of hundredsof millions
of dollars annually.

In 1998, Japan made substantial changesto the administration of the | Q system by the Ministry of International
Trade and Industry (MITI), which improved information disclosure and transparency, by (1) making 1Q
allocations once a year instead of twice annually asin the past; (2) making alocations for each fish species at
the same time each year; (3) announcing a breakdown of 1Q amounts, by groups of recipients (such as
processors, traders, fishermen, etc.); (4) providing the namesand addresses of 1 Q recipientswith their allocation
amounts; and (5) disclosing, later, the actual amount imported by each 1Q holder.

In administering the fish and shellfish 1Q, which coversanumber of species, MITI now provides a breakout for
mackerel, jack mackerel and sardines by quantity rather than value. Thisinformation helpsU.S. exportersplan
their transactions by species.

The fisheries sector was identified as one of nine sectors for Early Voluntary Sectoral Liberalization (EVSL)
under APEC. Fish exporting countries, including the United States, urged Japan to liberalize trade in fishery
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productsthrough eliminating tariffs, facilitatinginvestment, and promoting economic and technical cooperation.
At the November 1998 APEC Leaders Ministerial Meeting in Kuala Lumpur, Japan refused to participate in
tariff cutsin thefisheries sector, arguing that such apolicy would result in over fishing, devastate marineliving
resources and benefit flag-of-convenience vessels and non-members of regional fishery management
organizations. However, at the KualaL umpur Meeting, Japan agreed to languagein the Ministerial Declaration
that commitsit to participate in negotiationson thetariff elementsof the sectoral initiatives devel oped by APEC
inthe WTO “with aview towards further improving....participation and endeavoring to conclude agreement in
theWTOin 1999; and by working constructively to achievecritical massinthe WTO, necessary for concluding
agreement in all 9 sectors.” The United States will press Japan to play a constructive role in concluding an
agreement at the WTO in 1999, with aview towards eliminating fisheries product tariffsin the 2002-2004 time
frame.

General Food Products

In the Uruguay Round of the Genera Agreement on Tariffs & Trade, Japan agreed to bind tariffs on all
agricultural productsand to reduce bound rates by an average of 36 percent during 1995-2000, with aminimum
15 percent reduction on each tariff line. Japan a so agreed to gradually reduce tariffs on imports of beef, pork,
fresh oranges, cheese, confectionery, vegetable oils, and other items. Even after full implementation of the
Uruguay Round cutshowever, importsof many intermediate and consumer-oriented food and beverage products
will gtill facerelatively high tariffs, including beef, fresh oranges, fresh apples, citrusand other fruit juices, corn
grits, confectionery, snack foods, ice cream, and processed tomato products.

Japan also agreed in the Uruguay Round to convert all import bans and quotas (except for rice) to tariffs, which
would be reduced between 1995 and 2000. Tariff rate quotas replaced import quotas for wheat, barley,
starches, peanuts, and dairy products. Japan retains state trading authority and price stabilization schemesfor
these products but is currently studying proposals to liberalize imports to a small degree. Imports of many
packaged food items have been hampered due to high tariffs (22-24 percent ad valorem for confectionery
productsand 24 percent ad valorem for cookies and biscuits) Imports of winesal so face 21 percent ad valorem

duty.

The United Statesis closely monitoring Japan'simplementati on of the Uruguay Round measuresfor agriculture
(particularly imports and exports of rice) and safeguard measuresfor beef and pork. Our bilateral efforts have
alsofocused on countering any technical or food safety-rel ated measures, such as product standardsand labeling
issues, that threaten to impede imports.

Import Clearance Procedures

Despite progress in recent years, Japanese import clearance procedures remain slow and cumbersome by
industrial country standards, resulting in increased costsfor both U.S. exporters and Japanese consumersalike.

Continuing U.S. and Japanese Government efforts to improve import clearance are being discussed under the
Enhanced Initiative, aswell asin regular bilateral consultations between customs agencies. These discussions
have helped promote changesin Japan'simport processing proceduresincluding eliminating the requirement to
process al air cargo through a separate cargo holding area (Baraki-cargo area 30 kilometers from Tokyo's
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Narita airport); instituting a computerized customs processing system; integrating that computer system with
inspection authorities from the Ministry of Health and Welfare and the Ministry of Agriculture, Forestry and
Fisheries; and establishing a pre-arrival customs clearance procedure.

Although these changes have resulted in a reduction in the average time required for customs clearance,
problems remain. Average processing times in Japan, for example, remain dow relative to other advanced
industrial countries. A WTO secretariat review of Japanese customs procedures concluded that clearancetimes
remain quite high by developed-country standards, apparently not because of official clearance procedures per
se, but due to logistical issues such as pre-processing and warehousing. U.S. companies have endorsed the
following four e ementsdrafted by the World Customs Organi zation (WCO) to simplify and streamline customs
processing: (1) releasing cargo on the provision of minimum information necessary to identify cargo and permit
the completion of final customs declarations; (2) filing a single customs declaration for all importsin agiven
period where cargo is imported frequently by the same person or enterprise; (3) clearing cargo at declarants
premises or another authorized place; and (4) using importers commercia records to self-assess duty and tax
liability and to ensure compliance with other customs requirements. At the last WCO meeting in June 1998,
Japan opposed making al four el ementsmandatory. Thedraft text was subsequently amended to make elements
(1) and (3) mandatory with the other elements to be adopted “to the extent possible.” The United States urges
Japan to support the current text.

Moreover, the U.S. Government and U.S. companies urge Japan to permit private facilitiesto conduct the same
bonded warehouse functions as currently exist at Tokyo's Narita airport, and to allow direct transfer to these
facilities. Thesechangesare needed in order to meet the greatly increased cargo volume expected after asecond
runway at Naritaairport is completed in 2001.

In addition, user fees remain high. Importers complain that the Nippon Automated Cargo Clearance System
(NACCY) is prohibitively expensive and difficult to use. Overtime processing charges are artificialy high
because a maximum number of shipments are alowed per hour, even though a much greater number of
shipments could be cleared now since the system is automated. Warehouse charges are high because each
shipment is charged aminimum of 80 hours of storagetime, despitethefact that average processing timeisonly
31 hours. The de minimis value for exemption is aso quite low at 10,000 yen (less than $100), significantly
increasing the cost of importing relatively small valueitems. This also requires considerable processing time,
and discourages orders from catalog retailers. Additionally, Japan is the only advanced industrial country to
use a“cogt, insurance, freight” (CIF) basisin calculating its duties, rather than a*“free on board” (FOB) basis
which increases costs.

Finally, customs processing hours of operation areshort. A change, from 8:30 AM-5:00 PM to0 6:00 AM-10:00
PM hours of operation every day, including Saturdays, Sundays, and holidays, would bring processing hours
for cargo in line with processing hours for passenger baggage, greatly benefitting importers and facilitating
onward transportation. U.S. companies have also requested that Japan establish procedures to effect customs
release of cargo 24 hours per day by implementing a surety bond system, bank guarantee, or “round-the-clock”
bank clerk.

Given the wide-ranging effect of customs clearance costs and delays on current and potential U.S. exporters,
catalog retailers, courier services, and Japan-based enterprises which require the importation of goods and
equipment, it is difficult to estimate the dollar effect of streamlining Japanese customs procedures. However,
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one U.S. courier has estimated that changing the de minimis exemption aone would reduce annual duties by
tens of billionsin yen, while encouraging dramatic increases in orders from Japanese consumers.

Leather

In 1991, Japan liberalized treatment of footwear imports, setting afootwear quotaof 2.4 million pairs per year.
By JFY 1998, it had raised that quota to roughly 12 million pairs per year. In the Uruguay Round, Japan
committed itself to reduce tariffs over an eight-year period on under-quota imports of leather footwear, crust
leather and other categories. The U.S. Government and U.S. leather and |eather footwear industries continue
to push for eimination of the quotas.

Above-quota imports of footwear still face stiff barriers. The above-quota tariff is currently 48.8 percent or
4,612.50 yen per pair, whichever is higher. These rates will drop to 30 percent or 4,300 yen, whichever is
higher, by 2002. In principle, the over-quota tariff rate will be reduced by 50 percent and the yen minimum
aternative rate by 10 percent over the eight-year phase-in period. In practice, however, the yen minimum
aternativerateisapplied in amanner that negates the effect of thelarger tariff rate reduction. Moreover, while
above-quota imports grew substantialy in JFY 1996, they still totaled only about 7.7 percent of under-quota
imports. This suggests that the higher rates for above-quota imports are discouraging additional imports.

Rice

Japan’ shighly protected rice market haslong been atarget for liberalization efforts. Duringthe GATT Uruguay
Round, Japan agreed to begin to open its domestic rice market and establish aminimum access commitment for
riceimports. Under this agreement, Japan committed to import 379,000 metric tonsin 1995/1996. Thisquota
was to grow to just over 758,000 tons at the end of the Uruguay Round implementation period (2000/2001).
Since the Uruguay Round, the United States has been the single largest foreign supplier of rice to the Japanese
market, supplying approximately one-half of Japan’stotal imports.

In December 1998, Japan notified the WTO of its intention to convert Japan’s current minimum access
commitment for imported riceto atariff-rate quota (TRQ). Theshift toa TRQ, which isprovided for in annex
5 to the Uruguay Round’s Agriculture Agreement, would replace the current absolute quota. By switching to
a TRQ, Japan will be allowed to dow the rate of growth of the minimum access commitment in the final two
years of the Uruguay Round implementation period. Tariffication will result in a decrease of the minimum
access commitment in 2000/2001 to 682,000 tons, a decline of about 76,000 tons of rice.

TheU.S. riceindustry hasworked ass duously to meet the demands of the Japanese market. In cooperationwith
its Japanese customers, it hasimproved its production, handling, and milling techniquesfor the unique varieties
that are produced specifically for the Japanese market. In light of these impressive efforts, the United States
held anumber of discussionswith the Japanese Government in the wake of itsWTO notification to examinethe
effects of its new policies on access to Japan’s rice market. Through these talks, the U.S. Government made
it clear that it expectsthe U.S. rice industry to achieve continued access to Japan’ srice market in line with that
of the past four years. 1t will work with Japan in 1999 and beyond to that end, and will closely monitor Japan's
rice purchases. If circumstances change, the United States reserves the right to consider all options to respond
to this policy, including the WTO. At the same time, the United States and Japan plan to hold periodic
consultations on a number of agricultural issues, including accessto Japan’ s rice market. Asaresult of these
discussions, the United States decided not to object to Japan’ s new rice import regime in the WTO at thistime.
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Wood Products/Housing

Japan is the United States' s top export market for wood products. Japan’s recession thus has taken itstoll on
U.S. exports of these goods. The slowdown caused adeep dump in its housing market, which in turn reduced
demand for wood products. U.S. exports of forest productsin 1998 totaled $1.6 billion, down 35 percent from
1997 levels. Reflecting Japan’ ssharp tariff escalationin thissector, U.S. exportsof val ue-added wood products
(from lumber to finished goods) fell even more sharply. The share of value-added goodsin U.S. wood product
exports to Japan fell from 34% in 1997 to only 25% in 1998.

Thereis much that the Japanese Government can do to restore and expand its wood products market. Among
other things, it should take steps to rebuild consumer confidence, implement tax reform measuresto stimulate
home purchases, eliminate subsidiesfor its domestic wood products sector, and implement performance-based
codes and standards under the revised Building Standards Law.

Japan has resisted the elimination of tariffs on wood product tariffs, akey U.S. objective. At the November
1998 APEC Leaders Meeting, Japan refused to participate in tariff cutsin the forestry sector, but committed
with other APEC nationsto negotiatetariff reductions (in thisand seven other sectors) intheWTO. The United
States will press Japan to play aconstructive role in concluding an agreement at the WTO in 1999, with aview
towards eliminating wood product tariffs in the 2002-2004 time frame.

Housing has been designated as one of five priority sectors under the U.S.-Japan Enhanced Initiative on
Deregulation and Competition Policy. It isdescribed in further detail in that section.

STANDARDS, TESTING, LABELING AND CERTIFICATION

Certification-rel ated problems continue to obstruct accessto Japan’ smarkets. Although advancesin technology
continue to make Japanese standards outdated and restrictive, Japanese industry continues to support safety
and other standards that are unique only to Japan and which restrict competition. In some areas, however, the
Government of Japan has undertaken to ssmplify, harmonize, and eliminate restrictive standards in accordance
with international practices.

Theprincipal organization that adjudicates standards and certification disputes between foreign companiesand
the Government of Japan is the Office of the Trade and Investment Ombudsman (OTO). In 1994, the Office
of the Trade and Investment Ombudsman came under the Prime Minister's office and was authorized to
recommend actionsto appropriate ministries. The Office of the Trade and | nvestment Ombudsman hashad some
modest impact, but still lacks formal enforcement authority.

Biotechnology

Japan has taken a scientific approach to regulating trade in agricultural biotechnology products made using
genetically modified organisms (GMOs). To date, the Ministry of Agriculture, Forestry and Fisheries (MAFF)
and the Ministry of Health and Welfare (MHW), which regulate biotechnology products, have approved the
importation of 22 GMO varieties, including corn, potatoes, cotton, tomatoes, and soybeans.

While U.S. and Japanese regulatory approaches to biotech products have been closely aligned, MAFF has
proposed new mandatory labeling requirements for GMOs that, if implemented, could significantly disrupt
importsfrom the United States. The United States believesthat [abeling should convey essential ingredient and
nutritional information and must be truthful, informative, and not mislead consumers. Requiring labeling when
there is no health or safety risk discriminates against products produced through biotechnology and
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suggests a health risk where there is none. The United States expressed its concerns during MAFF's public
comment period, and continues to urge the Japan not to proceed with unnecessary and inappropriate labeling
requirements that could hinder the continued development of this important technology.

Dietary Supplements

Dietary supplements (vitamins, minerals, herbs, and non-active ingredients) have traditionally been classified
as drugs in Japan, imposing severe restrictions in the Japanese market on the shape, dosage, and retail format
for such supplements. These regulations create excessive costs and difficulties for most foreign supplement
firms participating in the Japanese market, thus, contributing to the weak presence of U.S. firms. Dietary
supplement issues are addressed by the United States through the MOSS/Enhanced Initiative process.

In March 1996, Japan’s Office of Trade and Investment Ombudsman (OTO) recommended that products
normally distributed and sold abroad asfood products should not be regulated as drugs, but be allowed into the
market as food products in Japan. However, since the release of these recommendations, MHW has
significantly slowed the pace of such liberalization and hasfallen far behind the schedule recommended by the
OTO. TheMinistry established study groups composed of government, industry, and academic expertsto study
each category of dietary supplements but the work of these study groups has become delayed. Ministry of
Health and Welfare actionsto date raise concernsthat it will not accomplish thetask set for it by the OTO. For
example, the MHW identified in March 1997 seven vitaminsto be treated asfoods and six other vitaminsto be
treated as food only if sold in doses of less than 1.5 U.S. RDA. The basis for the Ministry’s decision was
unclear, asisthe status of the vitamins which were not clearly treated as foods. The United States views the
slow pace of this process, and unlikely prospects for timely reform, as a continuing concern.

InMarch 1997, the Ministry of Health and Welfareidentified seven vitaminsto betreated asfoods and six other
vitaminstofall between pharmaceutical andfood regulations. Thebasisfor theMinistry’ sdecisionwasunclear,
asisthe status of the six vitamins which were not clearly treated asfoods. A further concern arises from the
fact that even those seven vitamins now treated asfoods faceinsurmountable barrierswhen marketing in tablet
form due to the fact that common exci pients used to make such tablets do not appear on the positivelist of food
additives under Food Sanitation Law. Therefore vitamins containing these excipients still cannot be sold in

Japan.

Thetreatment of dietary supplementsasfood products does not fully solve the marketing and |abeling problems
U.S. industry hasfaced in the past because as food products, dietary supplements must now adhere to the food
additive restrictions of the Food Sanitation Law (FSL). Such is the case with sodium lauryl sulfate which is
used in gel caps and is acceptable in medications, but is not part of the FSL’s positive list for food additives.
Another problem presented by the FSL isthat some naturally occurring compounds, such as benzoic acid and
sodium benzoic that isfound in ginkgo biloba, area so considered food additives. Accordingly, suchrestrictions
makes the marketing such products without major reformulations impossible.

The Administration will continue to engage MHW in the MOSS/Enhanced Initiative process, the OTO, and
other fora, to improve market accessfor U.S. dietary supplementsthrough full and meaningful implementation
of the OTO recommendations.

Food Additives

Processed food imports into Japan often are obstructed by Japanese Government standards affecting food
additives, even though those additives may be approved as safe in other countries by the Joint FAO/WHO
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Experts Committee on Food Additives. Japan refusesto alow the importation of light mayonnaise (aswell as
creamy mustard) containing food additive potassium sorbate, afood additivewidely recognized assafe, although
many other food products containing this additive are permitted to enter Japan, including soy sauce.
JapanisrevisingitsFood Sanitation Law to bringitsprocessesfor ng food additivesinto conformity with
the World Trade Organization (WTO) Sanitary and Phytosanitary (SPS) measures. Still, Japan’ sfood additive
regulations remain unusualy restrictive, especialy the listing of “non-natural” additives designated by the
Ministry of Health, Education and Welfare (MHW) pursuant to Article 6 of the Food Sanitation Law. TheU.S.
Government encourages U.S. firms and industry associations to file applications with the MHW, alowing
sufficient time for assessment. The United States has raised Japan’s regulation of food additivesin bilatera
talks on deregulation and intends to continue to press this issue.

Pesticides Residues

The Ministry of Health and Welfare continues to establish new residue standards for pesticides, and to provide
full notification to the WTO and the opportunity for comment and review. The U.S. Government is providing
scientific data pertaining to relevant U.S. and international standards for the chemicals concerned.

While Japan hasmade progressin establishing pesticideresidue standardsin linewith international ly recognized
tolerancelevels, further government action remains necessary to hel p counter misleading information regarding
the safety of imported food and agricultural products.

Veterinary Drugs

The United Statesis a so concerned by Japan’ s safety review process for veterinary drugs. Japan's practice of
waiting for CODEX to adopt an international standard before evaluating scientific evidence results in
unnecessary delaysin establishing tolerance levelsfor veterinary drugsin Japan. Japan’s policy of prohibiting
detectable residue levels of these drugs, without conducting a risk assessment in atimely manner, appears to
be inconsistent with Japan’s obligations under the WTO SPS Agreement. The United States has urged Japan
to undertake evaluation of scientific evidence in order to establish tolerance levels for new veterinary drugsin
atimely fashion, and not to delay the process waiting for the outcome of CODEX deliberations.

GOVERNMENT PROCUREMENT

TheU.S. Government hasimplemented bilateral agreementswith Japanin six key sectorsof the Japanese public
sector market: computers, construction, medical technol ogies productsand services, satellites, supercomputers,
and telecommunications equipment and services. The aim of these agreements is to improve foreign firm’s
access to, and expand sales in, the Japanese public procurement market. 1n support of this, the agreements
attempt to redresstraditional Japanese procurement practices which have historically prevented U.S. and other
foreign firms from fully and equally participating in the Japanese public sector market. In genera, the
agreements provide equal accessfor foreign and domestic suppliersto al publicinformation at all phases of the
procurement for upcoming procurements; ensure equal opportunity to comment on and participate in the
devel opment of specifications; provide for areduction in the number of sole-sourced procurements; and require
animpartial bid protest system. However, while there has been some notabl e progress made under the Medical
Technology, Satellite, and NTT Agreements, results to date under several of the other bilateral government
procurement agreements have been disappointing.

The United States continuesto press Japan to make further effortsto expand opportunitiesfor foreign companies
in the Japanese public sector in order to achieve the joint aims of these important agreements. Further, in light
of recent announcements by the Government of Japan that current and future supplementary
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spending packageswill be focused on *21st Century Technologies’ aswell astraditional public works -- both
areas covered by our bilatera Government Procurement Agreements -- comprehensive and effective
implementation of these agreements at thistime is essential.

Computers

U.S. makers of computer goods and services are global |eadersin technology and performance and continue to
be among the largest and most successful foreign firms in Japan. Because they have long been
under-represented in the Japanese Government market for computers (where their share has been one third or
lessthantheir share of thelarger, more competitive Japanese private sector market), the United States and Japan
concluded the bilateral Computer Agreement in 1992. Under the agreement, the Japanese Government agreed
to institute changes to its procurement practices with the aim of expanding government purchases of foreign
computer products and services.

Regrettably, resultsfrom the agreement have been unsati sfactory and the United Statesisincreasingly dismayed
by the significant downward trend in Japan’s public procurement of foreign goods and services in this sector.
In fact, U.S. industry data indicate that foreign computer manufacturers' share of the Japanese Government
personal computer market has declined steadily sincethebilateral Computer Agreement was concluded in 1992.
This share now stands at a mere 7.7 percent — down a striking 49 percent since 1992. Results under the
agreement for mid-range and mainframe computers is only slightly better. Industry data show that while the
foreign share of thismarket increased dightly from 1992 to 1994, it declined during the next two years, falling
t0 9.3 per cent of themarket in 1996. Thismarket shareisbarely abovethe 8.9 percent shareforeign firmsheld
in1992. Even the Japanese Government, which has historically reported a higher foreign share of this market
than U.S. company data indicates, reported a dramatic 37 percent drop (from 25.2 percent to 15.9 percent) in
procurement from foreign sources between 1995 and 1996, leaving the current foreign market share roughly
equivalent to the 15.5 percent foreign companies held when the agreement was implemented. These data
compare unfavorably with afairly consistent foreign market share of more than 30 percent of Japan's private
sector computer market.

Attheannua bilateral review of the agreement in Washington D.C. in August 1998, the United States expressed
serious concern over the significant drop in the foreign share of the Japanese Government computer market and
the fact that the joint aim of the agreement is not being achieved. The United States also noted continuing
concerns about problematic procurement practices that the agreement was intended to stop, such as: (1) use of
sole-sourcing of procurements by government agencies, particularly asrelated to important systemsintegration
contracts; (2) unjust low-priced sal esby Japanese manufacturers; and (3) unequal accessto biddinginformation.
We note that sole-sourcing by the Japanese Government, in this and other sectors, is actually increasing rather
than decreasing as called for under the agreement.

Inlight of this situation, and taking into account technological advancementsin the computer sector, the United
States presented Japan with a series of proposals designed to enhance transparency and fairness in Japanese
Government computer procurement to better enable us to achieve the joint aim of the Computer Agreement.
The proposals, which are consistent with what Japan has already agreed to in other procurement agreements
covering Medical Technology and Telecommunications, center on the broader adoption in Japan of the overall
greatest value method (OGV M) bid evauation system, which allows factors other than price to be taken into
account in procurement decisions, aswell asthe provision of more information about upcoming procurements.
The proposals are still under discussion.
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Construction, Architecture and Engineering

The United States is seriously disappointed with the lack of progress under the U.S.-Japan public works
agreements(theMajor Projects Arrangement and the 1994 U.S.-Japan Public Works Agreement, whichincludes
the Action Plan on Reform of the Bidding and Contracting Procedures for Public Works). Between the 1997
and 1998 annud bilatera reviews of these agreements, foreign design and construction firms won only $50
millionin contracts. Thisisabout half of the previous year's figure of $100 million and substantially less than
one percent of Japan's $250 billion public works market. (The peak of U.S. participation in Japan's public
works market was $300 million in 1989.) Although American companies have won afew contracts since the
June 1998 review, including three out of five procurements awarded to U.S.-Japan teams for Central Japan
International Airport, the United States remains very concerned by the low value of these contracts overall. If
procurements remain at the current pace, foreign firms are unlikely to surpasslast year's very low $50 million
figure.

At the U.S. Government's request following the discouraging outcome of the 1998 annual review, the U.S. and
Japanese Governmentsmet for special interim consultationsin January 1999. These consultationswerefocused
on the two major areas for improvement highlighted during the 1998 review: (1) the very low number of
design/consulting projects open to foreign firms, and (2) arbitrary restrictions on joint venture formation for
large construction projects in Japan's public works market. No progress was made in relaxing joint venture
requirements for construction projects. However, Japan's Ministry of Construction made two proposalsin the
design/consulting area, including allowing design/consulting firms greater freedom to partner on projects and
combining design contracts in a way that could lead to more opportunities for foreign firms. Although the
United Statesrai sed some concernsregarding theimplementation of theseinitiatives, the United Statesconsiders
them to be positive steps and will monitor developments closely to ensure these policy changes do, in fact,
trandate into greater opportunities for American companies.

The United States strongly urged Japan to take additional steps in both the design/consulting and construction
areas that would lead to significant progress and more business opportunities for American companies before
the next annual review (tentatively scheduled for July in Tokyo). The United States proposed that the 1999
annual review be held at the Under Secretary level because of the severe market barriers facing U.S. firms.

The United States is monitoring several major projects covered by the U.S.-Japan public works agreements,
including the Central Japan International Airport, Kansai International Airport Second Runway Construction,
New Kitakyushu International Airport, and the Kyushu University Relocation Project. Japan's public works
market is expected to grow substantialy over the coming year, largely through the implementation of various
fiscal stimulus packages. During the January consultations, the U.S. Government highlighted a number of
projects funded by such packages which are of particular interest to American companies, including several
covered by the U.S.-Japan public works agreement.

Medical Technology

The United States and Japan concluded the Medical Technology Procurement Agreement in November 1994,
with the goal of significantly increasing market access and sales of competitive foreign medical products and
services in the Japanese public sector procurement market. U.S. firms are the world's largest producers of
advanced medical technologies and this agreement provides an important step forward in enabling U.S., aswell
asother foreign firms, to more effectively sell medical technology productsand servicesin Japan's public sector.
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The agreement sets out fair and transparent proceduresthat must be used by governmental entitiesin procuring
major medical equipment and services. The agreement al so containsaset of quantitative and qualitative criteria
upon which its implementation may be annually assessed, including value and share of contracts awarded to
foreign firms by each government entity; number and value of contracts awarded through single tendering; and
foreign access to procurement information.

A key element of the agreement isthe requirement that procurement decisionsfor central government purchases
above aspecified threshold (lowered to 385,000 Specia Drawing Rightson April 1, 1998) be made onthe basis
of theoverall greatest value method (OGV M) of bid evaluation, instead of lowest-bid. Thisisimportant because
U.S. equipment is generally more innovative and offers special features or extraordinary performance and
OGVM permits procurement decisions based not just on initia price, but on a complete assessment of the
product’s value over its life cycle. This ensures buyers the flexibility to select products based on the most
favorable combination of price and performance.

Japanese central government entities use OGVM in selecting medical equipment va ued above the established
thresholds, and have reportedly found the methodology to be very effective in procuring the kinds of equipment
they need to provide high quality medical care to their patients. Prefectural and municipal hospitals however
have been obligated under Japaneselaw to exclusively utilizethe*lowest-bid procedure’ of evaluation, hindering
the ability of U.S. companies to sall in this significant portion of the Japanese market. Under the agreement,
Japan is required to encourage prefectural and local governments to utilize measures similar to those adopted
by the central government entities.

IntheMarch 31, 1998 Deregul ation Action Plan announced by the Japanese Government, the Ministry of Home
Affairs announced itsintention to review local law and to undertake necessary measures to alow prefectural
and local governments to use OGVM in bid evaluation. Accordingly, on February 17, 1999, the Cabinet
adopted a Cabinet Order to permit the use of OGVM in bid evaluations undertaken by local and prefectural
entities. Thisnew policy should serve to expand market access in Japan for U.S. exporters and manufacturers
of, not only highly advanced medical devices, but of all types of technologically advanced products. According
to U.S. industry estimates, this measure could represent total U.S. sales increases in Japan of approximately
$500 million ($200 million in medical devices.)

In 1995, the estimated foreign market share of government procurement covered by the Medical Technology
Procurement Agreement totaled 38.6 percent. The foreign market share rose slightly in 1996 to 41.2 percent.
Japanese public sector procurement addressed by the arrangement provisions topped 75 billion yen in 1996 --
or about $700 million. Preliminary data for calendar year 1997 indicate a dightly higher foreign company
share.

The United States is satisfied to this point that Japan is fulfilling the objective of the Medical Technology
Procurement Agreement to provide greater market access and salesin its government procurement sector. The
United States will use the next review to press for continued compliance with the agreement’ s provisions.

Satellites
Under the 1990 U.S.-Japan satellite procurement agreement, the Japanese Government committed to open
non-R&D satellite procurements to foreign satellite makers. Coverage includes procurement for broadcast

satellitesby NTT and NHK, the government-owned television/radio service.

To date, the agreement has been successful in opening the Japanese Government procurement market to foreign
competition. From 1990 to 1997, U.S. satellite makers —world leaders in thisfield —won al five
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contracts (with a combined value exceeding $1 billion) openly bid under the competitive procedures outlined
intheagreement. Given U.S.industries strength inthisarea, the U.S. Government expectsthat the successwill
continue.

A particular concern of the United States in this area is the definition of “research and development (R&D)
satellites.” The United States recognizes that R& D satellites can be excluded from open bidding under the
agreement, but hasrai sed with the Japanese Government concernsthat an overly-broad definition of R& D could
unfairly deny U.S. and other foreign satellite makers access to procurement opportunities. The United States
has emphasized that “R&D procurements’ must be consistent with the definition outlined in the bilateral
agreement. Specifically the United States contends that they: (1) incorporate technology new to either country
that is to be used entirely, or amost entirely, for the purpose of in-space development and/or validation of the
new technology; (2) are not intended for the provision of commercial or regular services; and (3) do not finance
the development of satellites or satellite componentry that can be used in the commercial or non-R&D
government market.

The United States continues to carefully monitor Japan’s adherence to the terms of the agreement, especially
in light of recent Japanese Government announcements related to future satellite procurements.

Supercomputers

The United States and Japan concluded the 1990 U.S.-Japan Proceduresto I ntroduce Supercomputersto ensure
fair access for U.S. supercomputer manufacturers to Japan’s high-performance computing

market. Under the 1990 agreement, Japan committed to implement transparent, open, and non-discriminatory
competitive procurement procedures for supercomputers in the Japanese public sector and to ensure that
procuring entities are fully able to procure the supercomputer that best enables them to perform their missions.

Results under the 1990 Supercomputer Agreement have, generally, been unsatisfactory, and a significant gap
still exists between the U.S. share of the competitive Japanese private sector market for supercomputersand the
Japanese public sector market. After a notable increase in the U.S. share of Japanese public sector
supercomputer market in FY 93 and FY 94, which brought it closeto U.S. firms' 45-50 percent of the Japanese
private sector supercomputer market, more recent results under the agreement have been disappointing. U.S.
firms won only one of 11 procurements in FY 95, two of eight procurements in FY 96, and only one of five
procurements in FY97. In addition to the discrepancy between U.S. share of the public and private sector
markets, the United States is disturbed by a continuing trend whereby nominaly competitive GOJ
supercomputer procurements are attracting only one bidder. Thisisapossibleindication that the private sector
does not perceive these procurements to be sufficiently open.

During the annual bilateral consultations on the agreement in Washington D.C. in August 1998, the United
States raised concerns over Japan’'simplementation of the agreement, specifically over its use of inappropriate
technical reguirements in public supercomputer procurements. The United States has emphasized that this
practice is inconsistent with the terms of our bilateral agreement and is, therefore, unacceptable. The United
States will continue to press Japan to ensure that the terms of the bilateral supercomputer agreement are
faithfully implemented, including the use of neutral and nondiscriminatory technical requirements.

The United States and Japan also agreed at the August 1998 consultationsto initiate discussions on revising the
threshold for coverage under the agreement to take account of advances in computing technology since the
coverage threshold was last revised in 1995. This discussion is ongoing.

Foreign Trade Barriers 231



Japan
Telecommunications

NTT Arrangement: NTT, whichisJapan'ssinglelargest purchaser of telecommunications equipment, accounts
for about one third of Japan’s $35 billion telecommunication equipment market. Assuch, the“NTT market”
has been of key interest to U.S. and other foreign telecommunications firms. In September 1997, the NTT
procurement arrangements were renewed for the sixth time since 1980, when the initial arrangement became
effective.  The renewed arrangements improved NTT procurement procedures to increase procurement
trangparency, enhance access to technical specifications and other information needed to prepare bids, and
promote increased reliance on international standards. In addition, NTT Communication-ware Corporation
(NTT COMWARE) joined three other NTT subsidiaries (NTT Data Communications, NTT Mobile
Communications, and NTT Power and Building Facilities) in agreeing to voluntarily adopt the measures. The
current arrangement isdueto expirewhen NTT isrestructured, currently scheduled to occur July 1, 1999. The
two governments will initiate formal discussions on the future of the agreement in the Spring of 1999.

The United States and Japan conducted an annud bilateral review of the FY 1997 results of theimproved NTT
Arrangement in October 1998. During thisreview, NTT reported that overall procurement of foreign products
increased from 173 billion yen in FY 1996 to 185 hillion yen in FY 1997. The fact that overall NTT
procurement of goods and servicesdeclined in FY 1997 madethat increaseall themoresignificant. The United
States believes that thisis an indication that the NTT Arrangement has been effective in bringing the United
States closer to itsaim of increasing competition and improving the openness, fairness, and transparency of the
telecommunications market in Japan. Nonetheless, the United States has emphasized that there continuesto be
roomfor improvement. Despitethe progressmade over thelast year, resultsto date under theNTT Procurement
Arrangement still do not match the success foreign firms have achieved in other, more open, parts of the
Japanese market and in telecommunications markets globally. U.S. firms have demonstrated remarkable
international competitiveness and a strong commitment to the Japanese market. As such, the United States
expects continued growth in NTT’ s procurement of foreign, and particularly U.S., equipment. Asannual NTT
procurementsexceed $10 billion, the potential increasein U.S. telecommunicationsexportsif NTT procurement
practices are further liberalized is significant.

The differential between U.S. companies success in their sales to the private Japanese telecommunications
sector and their salesto NTT suggest that NTT is still reaping the benefits of its monopolistic legacy and is not
fully responsive to market principles in its procurement. Evidence indicates that NTT continues to favor its
"family companies® for the bulk of its telecommunications equipment purchases; that NTT continues to
over-engineer and under-document specifications; that specifications are too often Japan-specific or
NTT-specific; and that allocation of supplier market share for products is often based on non-transparent
criteria. Thesepracticesraise coststo NTT and itscustomers, impede competition, and pose significant market
access barriers.

NTT's practices hamper competition not only in the market for equipment, but for servicesaswell. Acrossa
spectrum of equipment categories, telecommunication service companies competing against NTT are required
to use NTT-family developed equipment at considerably higher costs than comparable equipment availablein
international markets. To support atruly multi-vendor market for such equipment, and encourage cost-effective
facilities-based competition, the standards, specifications, and interfacesfor equipment connecting to the public
switched network should not be determined solely by NTT and its family-companies, but should reflect
international standards and be determined through a process which is open to al vendors or service suppliers.
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Public Sector Procurement Agreement on Telecommunications Products and Services: The 1994 U.S.-Japan
Public Sector Procurement Agreement on Telecommunications Products and Services was intended to
significantly increase access for foreign telecommunications products and services in Japan's public sector.
Pursuant to the agreement, Japan has introduced procedures to eliminate barriers such as: (1) unequa
participationin pre-solicitation and specification-drafting for |arge-scal etel ecommuni cations procurements; (2)
ambiguous award criteria; and (3) excessive sole sourcing. The agreement also includes quantitative and
qualitative criteriafor measuring progress such as: (1) annual value and share of purchases of foreign products;
(2)annual procurements of foreign products and services by entity; (3) contracts awarded for foreign products
and services by entity; (4) annual numbers and valuesfor contracts awarded as aresult of single tendering; and
(5) new subcontracting opportunities for foreign suppliers.

As in severd other sectors, the United States remains concerned about the continued low foreign share of
Japanese Government procurement of telecommunications products and services. Theforeign market sharein
thisimportant arearose only slightly between 1996 and 1997, increasing from 3.5 percent to 3.9 percent. This
represents a significant decline from the 13 percent share of this market held by foreign firmsin 1995. The
United States will question whether all procurements covered by this agreement are in fact conducted in
accordance with the agreement’ s provisions.

The United States also remains concerned about Japan's steadily increasing reliance on contracts awarded
through sole source tendering. Despite the fact that the agreement calls for a reduction in sole sourcing, the
share of total procurements for telecommunications equipment and services transacted through sole source
tendering grew from 5 percent in 1994 to approximately 27 percentin 1997. The United States has urged Japan
to takeimmediate steps to reverse thistrend. Further, the United States objects to Japan’ s persistent failure to
provide information on procurements made by the Japan Defense Agency, even though the agency is covered
under the bilateral agreement. The use of international standards in this sector also remains a problem. The
United States continues to urge Japan to increase its use of international standards rather than rely on
often-outdated Japan-specific standards. Finally, the United Statesis maintaining pressure on Japan to ensure
that information on procurements is provided to domestic and foreign companies on an equal basis. The next
bilateral annual review of this agreement will be held in the Spring of 1999.

LACK OF INTELLECTUAL PROPERTY PROTECTION

Whenthe Clinton Administration assumed officein 1993, itidentified inadequateintellectual property protection
asaseriousstructural barrier to U.S. economicinterestsin Japan. The United States has pursued itsintellectual
property goals with Japan through afirm policy that has combined close bilateral consultations and negotiated
agreements (including two bilateral patent agreements from 1994); effective policy coordination in multilateral
and regional fora; and strong action in the WTO when necessary to defend U.S. intellectual property interests

in Japan.

The sound recordings dispute of 1996-97, which represented the first intellectual property dispute settlement
case at the WTO, was resolved when Japan amended its law to fulfill its obligations in the U.S. favor. The
result of thispolicy has been an increasein thelevel of protection afforded U.S. intellectual property in Japan,
and a stronger Japanese role in pushing for stronger worldwide intellectual property protection. Although
intellectual property piracy in Japan has dropped and significant improvements have been made to Japan'slegal
and administrative intellectual property framework, the United States has identified a number of areas where
further action by Japan would be appropriate, including: (1) addressing persistent patent-related problems; (2)
improving and expanding protection of copyrighted works; (3) speeding trademark application approval
processes and expanding protection for well-known trademarks; (4) affording greater protection of trade-secret
information; and (5) illuminating and gaining access to non-transparent border
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enforcement mechanisms. Due to the existence of such concerns, in May 1998, Japan was again notified that
it remains on the Special 301 "Watch List" of countriesfrom which the United States seeks stronger intel lectual
property rights protection.

Patents

The United States remains concerned with elements of Japan's patent protection regime and has focused
particul ar attention onimproving registration accessand approval s, and reforming Japan’ spracticeof affording
only narrow patent claim interpretation. Japan has taken steps to implement its commitments under two 1994
bilateral patent agreements, which: allow patent applications to the Japan Patent Office to be filed in English;
permit the correction of trandation errors after patent issuance; end dependent patent compulsory licensing
(except in cases where anti-competitive practices have been found); end the practice of alowing third parties
to oppose a competitor’s patent before it is granted and to hear all opposition claims at the same time; and
provide arevised accel erated examination system. Notwithstanding, the United States remains concerned with
severa aspects of Japan’'s patent administration including the relatively dow process of patent litigation in
Japanese courts, the lack of an effective means to compel compliance with discovery procedures, and the lack
of adequate protection for confidentia information produced relative to discovery. Further, we remain
concerned with the fact that Japanese courts generally require strict proof that a patentee’s processis actually
being used, creating burdens of proof which are particularly burdensome to foreign patent owners.

On February 24, 1998, the Japanese Supreme Court issued its first decision to permit an infringement finding
under the "doctrine of equivalents." While the United States welcomes that decision, because patents in Japan
continue to receive only a narrow scope of protection, we will closely follow lower court treatment of future
similar cases.

The Japan Patent Office (JPO) has set atarget of reducing the examination period further to 12 months by 2000.
The JPO also plansto revise the patent law in 1999 to accel erate the period from patent application to approval
(from the current maximum of seven to nine years to a maximum of three to four years); extend royalties
retroactively to immediately following patent application; and to make it easier for plaintiffs to prove patent
infringement in courts. The United States is encouraged by these steps which, if enacted, would further
strengthen the level of patent protection in Japan and we will continue to work press Japan to implement these
provisions.

Copyrights

Japan has made progress in combating computer software piracy in recent years, with the "piracy rate," as
calculated by U.S. industry, falling in the past three years from roughly 50 percent (of software in use) to
roughly 30 percent in 1997. While thislatter number is closer to developed country norms, the United States
believesthat Japan should adopt measures to reduce the piracy rate further. A notable step toward creating an
effective deterrent againgt piracy would be the amendment of Japan's Civil Procedures Act to award punitive
damages rather than actual damages and to provide for more effective proceduresfor the collection of evidence.
Additionally, in order to lead the private sector by example, we urge Japan to issue apolicy statement clarifying
Japan’'s commitment to use only legitimately produced and licensed software in its government’ s operations.

In March 1997, Japan amended its copyright law to protect sound recordings produced in the United States and
other WTO countries within the past 50 years. Thisrepresented the resolution of thefirst intellectual property
dispute settlement case at the WTO, which the United States initiated against Japan in 1996 after Japan failed
to provide full "retroactive" protection to pre-existing sound recordings in accordance with the
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TRIPs (Trade Related Aspects of Intellectual Property) Agreement. The United States expects similar
treatment of piracy over digital networks, including digital music broadcasting services. Japan has agreed to
theWorld Intellectual Property Organization (W1PO) Copyright Treaty and the Performances and Phonograms
Treaty. When ratified, these agreementswill provide new protection for producers and performers of material
transmitted over thelnternet. The United Stateswill be monitoring Japan’ simplementation of these agreements.

Trademarks

A number of revisions to Japan's Trademark Law came into force in 1997. The revisions were intended to
accel eratethegranting of trademark rights, strengthen protection of well-known marks, addressproblemsrel ated
to unused trademarks, and simplify trademark registration procedures in order to bring Japan into compliance
with the Trademark Law Treaty. These measures also increase pendties for trademark infringement.
Regrettably, in spite of the existence of provisionsin Japan’s Unfair Competition law designed to afford greater
protection to well-known marks, protection of such marks remains weak.

Further, theunjustifiably s ow trademark registration processin Japan, which requiresapproximately 36 months
versus 16-18 months in the United States, impose burdens on foreign mark holders who must register their
marksin Japan before seeking enforcement. The United States urges Japan to shorten this registration periods
to acceptable levels.

Trade Secrets

The United States remains concerned about Japan's inadequate protection of trade secrets. Although Japan
amended it's Civil Procedures Act to improve the protection of trade secrets in Japanese courts by excluding
court records containing trade secrets from public access, this legidation does not adequately address the
problem. Because the Japanese Constitution prohibits closed trids, the owner of atrade secret seeking redress
for misappropriation of that secret in aJapanese court isforced to disclose e ements of the trade secret in seeking
protection. Because of this, and the fact that court discussions of trade secrets remain open to the public with
no attendant confidentiality obligation on either the parties or their attorneys, protection of trade secrets in
Japan's courts will continue to be considerably weaker than in the courts of the United States and other
developed countries. The United States considers this to be unacceptable and will press Japan to undertake
further reformin this area.

Border Enforcement

The United Statesis a so concerned with the non-transparent aspects of, and accessto, Japan’s border control
measures. Ingeneral, weurge Japantoimproveits Customsrecordation and information submission procedures
to makeit easier for foreign rights holdersto avail themselves of protection from Japan’s Customs authorities.
Further, insofar as Japan provides ex-officio border enforcement of trademarks and copyrights through the
Japan Customs & Tariff Bureau (JCTB), efforts should be made to enhance such enforcement through
aggressive interdiction of infringing articles. In addition, we are concerned by the 1997 Japan Supreme Court
decision to allow parallel imports of patented products and will be monitoring JCTB’simplementation of this

policy.

SERVICES BARRIERS
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Financial Services

Japanese financial markets have traditionally been both highly segmented and strictly regulated, and as such,
havediscouraged theintroduction of innovative productswhereforeign firmsmay enjoy acompetitive advantage
and otherwise restricted business opportunities for foreign firms. Some of the restrictions that have impeded
access include the use of administrative guidance, existence of a keiretsu system (interlocking business
relationships), lack of transparency, inadequate disclosure, the use of a positive list to define a security, and
lengthy processing of applications for new products. Each of these restrictions has hindered the emergence of
afully competitive market for financia servicesin Japan.

With a view to eliminating or reducing these barriers, on February 13, 1995, the United States and Japan
concluded a comprehensive financial services agreement, "Measures by the Government of Japan and the
Government of the United States Regarding Financial Services." Thisagreement features an extensive package
of market-opening actionsin thekey areas of asset management, corporate securities, and cross-border financial
transactions.

In the two years since the agreement was signed, Japan has implemented the vast majority of the commitments
made within the specified time frames. In some instances, the timetable for implementation was accel erated.
In a few areas, Japan has taken or announced additional actions for future implementation to improve the
liberalization of Japanese financial markets.

The United States is currently closely monitoring the agreement to ensure that implementation remains on
schedule and to assess the impact of the actions undertaken using the quantitative and quditative criteria
included in the agreement. At the March and October 1997 reviews, the United States emphasized the need for
further improvements in financia disclosure and transparency. Japan is a signatory to the December 1997
WTO Financia Services Agreement, wherein it bound many liberalization measures agreed to bilaterally. The
WTO Financia Services Agreement entered into force on March 1, 1999.

In an announcement on November 11, 1996, then-Prime Minister Ryutaro Hashimoto committed Japan to
conducting broad-based deregulation of Japan's financia sector, aimed at making Tokyo's financia markets
comparable to those of New York and London by 2001. The Japanese Government's "Big Bang" financial
reform plans involve such major changes as alowing mutua entry across financial sectors, tax changes,
liberalization of commissions, liberalization of foreign exchange transactions, tightened disclosure rules, and
further liberalization of asset management regulations. These changes could create important new business
opportunitiesfor U.S. financial servicesproviders. Despiteincreased attention to financial sector stability issues
inlate 1997 following severa prominent financial bankruptcies, the Japanese Government hasthusfar adhered
to its reform schedule, with a few exceptions. The Japanese Government introduced financia liberalization
legidation into the Diet in March 1998 and the United States will continue to watch developments closely.

Insurance

Japan is the world's second largest market for insurance with annual premium revenues of $329 billionin JFY
1997. Ministry of Finance (MOF) regulations, informal guidance, and non-transparent industry association
activitiesall act to limit competition and market accessin Japan’ sinsurance market. Whileforeignfirms' shares
of other G-7 countries domestic insurance markets range from 10 to 33 percent, their share of the Japanese
market isonly 3.8 percent. Foreign firmsin JFY 1997 had less than two percent of the primary life
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insurance market and under three percent of the primary non-life market (mostly auto, fire and marine
insurance). Together, these two primary sectors account for roughly 95 percent of Japan's overall insurance
market. However, the important role of foreign firms in developing new products and sales channels in the
remaining five percent market segment, the so-called third sector, is reflected in their greater than 40 percent
share of this sector.

On October 11, 1994, the United States and Japan concluded a bilateral insurance agreement under the
U.S.-Japan Economic Framework. By thefall of 1995, however, it became apparent to the United States that
Japan intended to alow its insurance subsidiaries to operate in the third sector in a manner contrary to key
provisionsof the 1994 agreement. Following ayear of difficult negotiations, on December 24, 1996, the United
States and Japan reached agreement on a package of " Supplementary Measures' which would significantly
deregulate Japan's insurance market, while ensuring the avoidance of “radical change” in thethird sector. The
Administration is closely monitoring the implementation of both agreements to ensure that the anticipated
increased market access for foreign firms materializes.

1994 Insurance Agreement: The October 1994 Insurance Agreement commits Japan to enhance regulatory
transparency, strengthen antitrust enforcement, introduce a " notification system" for the approval of insurance
rates and products, and undertake specific liberalization measures. MOF has, to varying degrees, implemented
theseprovisions. Theagreement also setsforth MOF sintention to allow insurance brokersto operatein Japan.
However, while Ministry has established the framework for a broker system, the continued inability to
differentiate insurance product form and type has limited opportunities for brokers.

Among other things, the 1994 Agreement calls for five Japanese Government corporations with large annual
insurance requirements to use fair, transparent, non-discriminatory, and competitive criteria in their yearly
allocation of insurance premium shares. Implementation of thisremainsakey concern; only one of the covered
government corporations (the Housing L oan Corporation) has disclosed its premium allocation criteria. For al
five corporations, theforeign share of premiumsremains negligible even relativeto foreign insurers small share
of the private-sector Japanese insurance market.

The Agreement also called for Japanese and foreign insurers in Japan to complete, by March 1995, a study of
the impact of keiretsu business relationships and case agents on insurance purchasing patterns in Japan, and
for the Japan Fair Trade Commission (JFTC) to conduct its own insurance study. As of February 1998, the
private sector study had essentially been abandoned dueto the Japanese industry'sunjustifiable refusal to either
design or undertake a meaningful study. The JFTC announced in November 1997 that it had begun its own
study and hoped to complete it by the end of 1998. The United States strongly believes that the JFTC should
devote sufficient resources toward ensuring that large Japanese insurance firms discontinue their abuse of
keiretsu relationships and refrain from the use of other business practices that impede competition.

Finally, the 1994 Agreement containsaprovision related to "mutual entry” of lifeinsurersinto non-life markets
and of non-lifeinsurersinto life insurance markets. Until the enactment of the Insurance BusinessLaw (IBL)
on April 1, 1996, life and non-life insurance firms were strictly prohibited from doing business in each other’s
sectors. The new Insurance Business Law allows subsidiaries to engage in such activities. Under the 1994
Agreement, Japanese also agreed to avoid "radical change” in thethird sector until foreign, aswell assmall and
mid-sized Japanese insurers (market participants that have a greater dependence on the third sector markets),
have been provided areasonable period to competein significantly deregulated primary lifeand non-life sectors.

1996 Insurance Agreement: The "Supplementary Measures' of December 1996 defined the scope and timing
of primary sector deregulation to be undertaken by MOF. The agreement also defines the scope of business
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activities of the Japanese insurance subsidiaries in the third sector consistent with the commitment to avoid
radical change. In December 1997, Japan agreed to bind these commitmentsunder the WTO Financia Services
Agreement.

Under the 1996 Agreement, Japanese committed itself to approve, by September 1997, applications for
automobile insurance containing differentiated rates based on a range of risk criteria, such as age, gender,
driving history, geography, and vehicle usage. This commitment was implemented on schedule. Japan also
committed itself to obtain Diet passage and implement legidlation amending the Rating Organizations Law to
eliminate the authority of ratings organizations to set industry-wide rates for

automobile and fire insurance. Such rating organizations, which are comprised of all non-life insurers, have
traditionally operated as rate-setting cartels, exempt from the Antimonopoly Act.

Japan also implemented its commitment to expand the list of products to be included under the "notification
system." This accelerated the introduction of innovative products, including several important liability lines.
MOF has also reduced the threshold above which insurers will be permitted to offer flexible rates for
commercia fireinsurancefrom the 30 billion yen (contract value) at thetime of the 1996 agreement to 20 billion
yenin January 1997. This ceiling was further reduced to seven billion yen in April 1998.

With respect to the third sector, the 1996 Agreement commits the Japanese Government to prohibit or
substantially limit Japaneseinsurers new subsidiariesfrom marketing certain third sector productsof particular
importance to foreign insurers, such as cancer, hospitalization, and personal accident insurance, until foreign
firms have had sufficient time to establish a presence in the deregulated primary sectors. The agreement
stipul atesthat, should Japan fully implement all the primary sector deregul ation measures contained in the 1996
Agreement by July 1998, a two-and-one-half year “clock” would begin regarding termination of the measures
to avoid radical changed in the third sector.

In June 1998, the United States and Japan conducted a biannual review of Japan’s implementation of its
commitments under the insurance agreements, including areview of itsimplementation of its 1996 obligations.
During the review, the United States noted its serious concern with Japan’ simplementation of its commitments
to deregulate the primary sector. The United States concluded that Japan has not fully implemented its
obligations with regard to reform of the non-life insurance rating organizations, which continue to engage in
cartel-like actions, such as by imposing form and rate uniformity on consumers for products such asvoluntary
automobile insurance and fire insurance. Nor has Japan fully implemented its obligations to approve new
products and rate applications within the standard 90-day processing period. Since al of the primary sector
deregulation criteria had not yet been fulfilled, USTR announced on July 1, 1998, that the United States does
not support the initiation of the two-and-one-half year clock regarding the third sector measures.

Inaddition to inadequate deregul ation of the primary sector, the United Statesremains seriously concerned about
several aspects of Japan’s administration of the insurance sector. Foreign firms have frequently encountered
alack of transparency, as exemplified by the establishment of insurance policyholder protection organizations
in Japan in 1998. A similar lack of transparency was seen in the process to reform the rating organizations,
revise rates for persona accident insurance, reallocate premiums of the Housing Loan Corporation among
insurance providers, and in the approval process for new products and rates. In addition, the United Statesis
extremely concerned with the diminution of the third sector safeguards caused by increased activity on the part
of Japaneseinsurance firmsand subsidiariesin thismarket segment. The United States continuesto pressthese
issues at and insists upon full and faithful implementation of the measures contained in each of the insurance
agreements.
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The Administration is prepared to utilize all of the tools at our disposal to ensure the full benefits to U.S.
industry from our bilateral Insurance Agreement. With the entry into force of the WTO Financia Services
Agreement on March 1, the United States now enjoysmultilateral rightsof enforcement under the WTO Dispute
Settlement rules with respect to measures Japan has committed to take to deregulate and open its insurance
market. Of course, we continue to retain our rights under U.S. trade law to enforce our trade agreements.

Professional Services

The Administration continues to seek improved access for professional service providersin Japan, through (1)
our bilateral Public Works Agreements for construction, architectural, and engineering services; (2) under the
Enhanced Initiative on Deregulation for legal services; and (3) multilaterally in the WTO for accounting and
auditing services.

The ability of foreign firmsand individualsto provide professional servicesin Japan is hampered by acomplex
network of legal, regulatory and commercial practice barriers. U.S. professional services providersare highly
competitive and the United States expects the export of such servicesto continue to grow in the future. These
services are important, not only as U.S. exports in themselves, but as vehicles to facilitate access for U.S.
exporters of other services and goods to the Japanese market. Moreover, U.S. services professional s often can
contribute valuable expertise gained from operating widely in international markets and stimulate innovations
for the economies in which they serve.

Through the WTO Working Party on Professional Services, WTO members are developing disciplines on the
regulation of the accountancy sector to makeit easier for accountantsto providetheir serviceson across-border
basis or in other countries. The forthcoming GATS negotiations in 2000 aso will offer an opportunity for
liberalization of accountancy and other professiona services.

Accounting and Auditing Services

U.S. providers of accounting and auditing services also face a series of regulatory and market access barriers
in Japan which impede their ability to servethisimportant market. 1n Japan, regulated accounting services may
be provided only by individuals qualified as Certified Public Accountants (CPA) under Japanese law, or by an
Audit Corporation (composed of five or more partnerswho are Japanese CPAS). To becomequalified asaCPA
in Japan, aforeign accountant must pass a special examination for foreignersin order to obtain a professional
certification. This examination was last offered in 1975. CPAs in Japan must also be registered as members
of the Japanese Ingtitute of Certified Public Accountants and pay membership fees.

Only individuals who are Japanese CPASs can establish, own, or serve as directors of Audit Corporations. An
Audit Corporation may employ foreign CPAs as staff, but foreign CPAs are not alowed to conduct audit
activities. Furthermore, an Audit Corporation may engagein apartnership/association rel ationship with foreign
CPAs only if the partnership/association does not provide audit services. Audit Corporations are prohibited
from providing tax-rel ated services, although the sameindividual may perform both functionsaslong astotally
separate officesare maintained. Establishment isrequired for Audit Corporations, but not for firms supplying
accountancy services other than audits.

Branchesand subsidiariesof foreignfirms, however, arenot authorized to provide regul ated accounting services.
Nor can aforeign firm practice under its internationally recognized name; its official firm name must be in
Japanese and is subject to approva by the Japanese Institute of Certified Public Accountants.
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Further, restrictions on marketing apply to al accountancy services provided by CPAs and audit corporations.
The United States will continue to press Japan to open its market to American services.

Legal Services

U.S. lawyers have sought greater access to the Japanese legal services market and full freedom of
association with Japanese lawyers since the 1970s. However, strong opposition from the Nichibenren
(Japan Federation of Bar Associations) and a reluctant Japanese bureaucracy has largely thwarted this
objective.

Since 1987, Japan has alowed foreign lawyers to establish offices and advise on matters concerning the law
of their home jurisdictions in Japan, as foreign lega consultants (gaikokuho-jimu-bengoshi), subject to
restrictions in the Special Measures Law Concerning the Handling of Legal Business by Foreign Lawyers
(Law No. 66 of 1986, as amended) (Foreign Lawyers Law). Sincethis Law was enacted, Japan has
liberalized several of the restrictions on foreign lawyers, including allowing foreign lawyers to represent
partiesin international arbitrations in Japan; reducing the experience required to register as aforeign legal
consultant from five yearsto three years; alowing foreign lawyers to count the time spent practicing the law
of the lawyer's home jurisdiction in a third country toward meeting the three-year experience requirement;
liberalizing the ability of foreign legal consultants to practice third-country law with written advice from
foreign lawyers qualified in that third country; and reducing the restrictions on the use of law firm names.
However, Japan has adamantly refused to remove the most restrictive regulatory hurdle facing foreign
lawyersin that country -- the ban on hiring or forming partnerships with Japanese lawyers (bengoshi) in

Japan.

In an October 1998 submission to Japan under the Enhanced Initiative on Deregulation and Competition
Palicy, the United States stressed that it is essential that Japan’s services infrastructure, especially its legal
service providers, be capable of fulfilling the new opportunities created by the “Big Bang” and other market
liberalizations and deregulation. In particular, both Japanese and foreign parties must be able to obtain fully
integrated transnational legal services for domestic and cross-border transactions. To that end, the United
States made the removal of the ban on partnerships and employment its top priority.

Rather than allow Japanese attorneys and foreign lawyers to form full partnerships, asis the common
practice in most other countries, Japan in 1995 created, through an amendment to the Foreign Lawyers Law,
an arrangement that is unique to Japan -- “ specified joint enterprises’ (tokutei kyodo jigyo) between
Japanese attorneys and foreign lawyers. Foreign lawyers have repeatedly complained that this arrangement
is not an adequate substitute for partnerships, despite an expansion of the scope of the enterprisesin 1998,
and only a handful of foreign firms have created joint enterprises. Even those that have formed joint
enterprises have faced difficulties. The Nichibenren has harassed one joint enterprise because the bengoshi
in the joint enterprise uses the name of the foreign law firm, despite the fact that it does not violate any law
or regulation. The United States has raised its concerns with the Nichibenren’s inappropriate use of its
regulatory authority.

In its October 1998 submission, the United States also requested that full credit toward the three-year
experience requirement to register as aforeign legal consultant be given aforeign lawyer for experience
working for aforeign legal consultant in Japan, and not just the one year allowed under current practice.
The United States also recommended that Japan increase the number of trainees admitted to the Japanese
Supreme Court's Legal Research and Training Institute to no less than 1500 trainees annually as soon as
possible, but no later than after April 1, 2000, and explore alternative ways of obtaining legal qualification
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outside the Legal Research and Training Institute or aradical expansion of the Institute. In addition, the
United States asked Japan to allow complete freedom of association among all types of legal professionals
and to alow quasi-legal professionals to participate directly in foreign law firms.

The United States is continuing to press Japan to remove the ban on partnerships and employment, as well
as other unnecessary and unreasonable restrictions on legal services in Japan, emphasizing that the Ministry
of Justice and the Nichibenren must not be allowed to continue to thwart the development of a globally
competitive legal services sector in Japan.

Telecommunications Services

The United States remains deeply concerned about Japan’s excessive regulation of, and inadequate
safeguards against anti-competitive activities committed by, incumbent telecommunications carriers, both
of which undermine competition by raising costs and delaying entry or operations of new competitors.

Perhaps the most significant impediment is the high cost and onerous conditions associated with
interconnecting to the Nippon Telegraph and Telephone Corporation (NTT) network. Judged by the book
value of its telecommunications plant per minute of traffic, NTT’s costs are about four times those of U.S.
local exchange carriers -- costs that it imposes on competitors by embedding them in interconnection fees.
In addition, NTT is permitted by the MPT to recover bloated costs for new services such as ISDN, by
recovering these inefficient investments through interconnection rates, while subsidizing this service for its
retail customers. This classic “price squeeze' behavior—forcing its competitors to lose money if they areto
price a competing service at or below NTT'sretail rates -- ensures that NTT’ s monopoly persists. As
interconnection is acritical element in permitting competition, the United States strongly urges Japan to set
interconnection rates as close as possible to competitive market pricesin order to prevent NTT from
imposing excessive costs on competitors. This aso highlights the inherent contradiction of Japan’'s
regulatory regimein that MPT is simultaneously engaged in industrial policy -- promotion of ISDN -- while
trying to regulate a dominant carrier. The MPT has distorted the market in two ways by forcing NTT to
subsidize development of a questionable service and permitting NTT to pass on uneconomic interconnection
rates to its competitors.

The arbitrary and anti-competitive result of the current interconnection regime is demonstrated in
interconnection rates for so-called tandem-level switching, which contains a rate e ement (transporting calls
a short distance in the local market) which is twenty-five times comparable rates in the united States. It
appearsthat NTT engages in such manipulation since its arbitrary decisions on how to allocate costs are not
subject to audit.

Japan has committed itsalf to introduce a pro-competitive methodology for calculating NTT's
interconnection charges which will address these issues in 2000 and to reduce rates before then. However,
NTT’ s revised interconnection tariff applicable to JFY 1998 contained only minimal reductionsin
interconnection rates and maintained other deficiencies, including an anti-competitive rate structure where
retail rates are consistently priced below interconnection rates. NTT also failed to provide cost-based access
to ducts, conduits and dedicated transport throughout its network, and failed to guarantee timely
interconnection. The United States has also expressed concern about high charges and unfair conditions for
interconnection imposed by NTT DoCoMo, the dominant wireless carrier, and has asked Japan to curb these
abuses by imposing stricter interconnection obligations required of “designated facilities.” Given that
wireless traffic is rapidly approaching wireline traffic in importance in Japan, the
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Japanese Government’ s willingness to ensure fair competition in this areawill be essential in creating a
competitive environment in the Japanese tel ecommunications sector.

The United States has also raised concerns about the inadequacy of Japanese Government regulations to
ensure fair access for new competitors to the poles, ducts, conduits and other rights of way they will need to
construct their networks in Japan. These scarce resources are often controlled by entitiessuch asNTT and
utility companies that have a strong incentive to delay market entry and raise costs for new
telecommunications competitors. As aresult, new entrants in Japan’ s telecommunications sector complain
that it is difficult, costly, and time-consuming for them to build their own networks-significantly reducing
their ability to compete. The United States has proposed that Japan establish pro-competitive rules to
ensure non-discriminatory, transparent, timely, and cost-based access for both telecommunications carriers
and cable TV operators. While appreciating the efforts of arecent Japanese Government study group to
improve the current situation by advocating that entities controlling rights of way voluntarily publish
application procedures to increase transparency, the United States Government believes that these measures
are inadequate to ensure that accessis available to new competitors on atimely and reasonable basis.

Moreover, U.S. industry wants assurances that users of telecommunications services can access the services
of new entrants as easily as existing carriers. For example, current customers wanting to use KDD to place
an international call must dia athree-digit access code, while access codes for other internationa carriers
arefour or six digits. The United States was encouraged by arecent MPT study group report that called for
the introduction of a carrier pre-selection system, where users would choose their carriers up-front, rather
than relying on access codes. However, we continue to have concerns about the timing and costs of the
proposed system.

The requirement that new entrants negotiate with over 50 individual interconnection agreements with
different telecommunications carriers to begin service where users can terminate calls anywhere in Japan
also serves to delays entry and raises costs for new competitors. The United States believes that Japan
should allow a clearinghouse system, where a carrier can pass traffic to an “intermediary” carrier for
termination on a variety of different networks. Thiswould obviate the need for individual agreements with
each terminating carrier. A MPT study group is expected to issue areport on this issue by the end of JFY
1998 (March 31, 1999).

Further, new competitors are also seriousy impeded by MPT restrictions on the leasing of lines by
facility-based carriers and the ownership of lines by non-facility based carriers. Companies wishing to
develop a network using a combination of owned and leased elements -- often the most efficient way to build
a network -- are burdened with having to set up and manage separate subsidiaries, which is an inefficient
structure. The Japanese Government places restrictions on the use of new technologies, which utilize power
mains to transmit communications signals for a range of innovative automation and control services, even
though this method is widely used in the United States, Europe and Canada. The United States urges Japan
to remove these restrictions as soon as possible to alow the devel opment of these new technologies.

As ageneral regulatory policy issue, the United States is concerned that there is no system for differentiating
the treatment of dominant carriers from non-dominant carriers in Japan's regulatory policies. Inthe U.S.
view, competition is best stimulated by focusing regulatory oversight on “dominant carriers’ -- carriersin a
position to hold consumers and competitors “hostage” through control over services or underlying facilities
-- while allowing carriers without such market power to operate with
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minimal constraint to speeds the introduction of new products and services. Currently in Japan, thereisa
dramatic over-regulation of hon-dominant carriers and an insufficient regulation of dominant carriers.

The United States is also concerned with possible anticompetitive implications of aspects of NTT' s planned
1999 restructuring; continued foreign investment restrictions in NTT, cable TV businesses, and
direct-to-home satellite services; timing and costs of implementing a number portability system; restrictions
on the structure and operations of direct-to-home satellite broadcasting services; the introduction of third
generation wireless standards in Japan; and burdensome licensing procedures.

INVESTMENT BARRIERS

Japan's stock of inward foreign direct investment (FDI), relative to the overall size of its economy, appears
minuscule in comparison to that of other advanced industrialized countries. In 1997, for example, the value
of Japan’s stock of inward FDI totaled only about 0.8 percent of the nation’s 1997 gross domestic product,
as compared to roughly 8 percent for the United States. Japan's outward investment flows, on the other
hand, dwarf investment into Japan: the ratio of outward-to-inward FDI averaged 11-to-1 between 1990 and
1996. In 1997, Japanese overseas FDI was $50 billion; Japan's inward FDI was only $5 billion.

Acknowledging that Japan’s inward investment lags far behind that of other industrialized economies, Japan
has taken some limited actions to address the problem, aimed at making the environment for foreign
investment in Japan more attractive. In 1994, Japan established the Japan Investment Council (JIC), chaired
by the Prime Minister and charged with: promoting measures to improve Japan's investment climate;
coordinating policies of ministries and agencies concerned with investment; and disseminating information
on investment-promotion measures. 1n 1995, the JIC released a statement that encouraged FDI and listed a
few useful policy measures, and in 1996 the JIC issued a policy statement and action plan aimed at
increased inward investment through mergers and acquisitions. The JIC has also prepared less formal on
local government investment promotion efforts and labor market mobility.

Although most direct legal restrictions on foreign direct investment have been eliminated, bureaucratic
obstacles remain, including the occasional discriminatory use of bureaucratic discretion. While Japan's
foreign exchange laws currently require only ex-post notification of planned investment in most cases, a
number of sectors (e.g. agriculture, mining, forestry, fishing) still require prior naotification to government
ministries. More than government-rel ated obstacles, however, Japan’slow level of inward FDI flows
reflects the impact of exclusionary business practices and high market entry costs.

Difficulty in acquiring existing Japanese firms -- as well as doubts about whether such firms, once acquired,
can continue normal business patterns with other Japanese companies -- make investment access through
mergers and acquisitions more difficult in Japan than in other countries. Extensive cross-shareholding
among alied companies and difficulties foreign firms encounter in hiring employees also helpsinhibit direct
foreign investment.

Investment Arrangement: In July 1995, the U.S. and Japan concluded an arrangement entitled "Policies and
Measures Regarding Inward Direct Investment and Buyer-Supplier Relationships' that lays out the inward
FDI promoation policies instituted by the Japanese Government during the course of the Framework
Agreement investment negotiations. The Arrangement commits Japan to expand efforts to inform foreign
firms about FDI-related financial and tax incentives, and to broaden lending and digibility criteria under
these programs; make low interest loans and tax incentives under the 1992 "Inward Investment Law"
available to foreign investors; propose measures to improve the climate for foreign
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participation in mergers and acquisitions; and strengthen the FDI promotion roles of the Japan Investment
Council, Office of the Trade Ombudsman, JETRO, and the Foreign Investment in Japan Development
Corporation.

The"Inward Investment Law" has been extended from May 1996 to May 2006. In addition, the Ministry of
International Trade and Industry has lowered the interest rate charged by the Japan Devel opment Bank
(JDB) to foreign investor in high-technology projects. In April 1996, foreign firms' dligibility for tax
incentives was extended from the first five years to the first eight years of operation of aforeign firmin
Japan. Looked at in thelr totality, however, Japan’s FDI promation policies are mostly appendagesto
domestic-oriented investment-promotion programs, and do not appear significant enough to immediately
overcome the continuing fact of low foreign investment levels in Japan.

Investment Talks: After the signing of the Investment Arrangement, the bilateral discussions of the
Investment Working Group under the Framework Agreement have focused more broadly on needed changes
in the basic operating rules of Japanese markets, in order to encourage policy changes that will help improve
Japan’s overall environment for foreign (and domestic) investment. More specifically, through these talks,
the United States has urged Japan to consider measures that will assist with three key aspects of improving
Japan’ s direct investment environment:

1 Deveoping a more active and efficient market for mergers and acquisitions, in order to enhance the
productivity of capital in Japan,;

1 Improving land market liquidity and foreign investors accessto land; and
1 Increasing the flexibility of Japan’s labor markets.

In July 1998, the Investment Working Group agreed to compile afollow-up report to the 1995 Investment
Arrangement, which will focus on needed policy changes in these three areas. As part of that process, in
October 1998 the U.S. Government offered specific proposals for areas where policy changes appear most
likely to lead to significant improvement in Japan’ s investment environment.

In the area of mergers and acquisitions (M&A), these proposals included allowing consolidated taxation in
order to spur investment by lowering the post-tax cost to a parent firm of investing in new risk ventures;
taking steps to unwind extensive cross-shareholding (mochiai) in Japan, which greatly complicates market-
based merger and acquisition (M& A) transactions; improving corporate governance practicesin order to
mitigate senior management emphasis on firm loyalty over shareholder return, which can lead to premature
rejection of M&A offers; continuing with financial market deregulation, including allowing stock-for-stock
transactions and easing stock market listing requirements; improving financial data disclosure to assist firms
interested in pursuing M& A relationships with other firms; increasing the availability of M&A-related
services, including further easing of restrictions governing the accounting and legal professions; and
introducing smoother and more flexible bankruptcy procedures to make it easier for a corporation and its
assets to be acquired or merged in a“rescue’ format.

In the area of land and real estate transactions, the proposals focused on improving land market liquidity,
and included undertaking additional land tax relief measures and steps to further shift the burden of land
taxation from acquisition taxes to holding taxes; easing regulations on developing property in central urban
districts as well as relaxing restrictions on the conversion of agricultura land; changing leasing rules to
allow new investors to make flexible use of acquired property; making systematic disclosure of

244 Foreign Trade Barriers



Japan

information on real estate transactions; and making changes to the Special Purpose Corporation (SPC) Law
and other related regulations to facilitate the creation of real estate investment trusts (REITS).

Finaly, the U.S. Government proposals concerning Japan’s labor markets focused on improving labor
mohility, and included introducing defined contribution pension plans as a useful way to improve pension
portahility; deregulating fee-charging employment agencies in order to assist foreign investorsin locating
needed local talent; liberalizing Japan’s labor dispatching businessin order to help new investors find
workers and cut costs, as well as help unemployed workers find work; and easing excessively tight
regulations concerning work rules, as well as other bureaucratic procedures which unnecessarily raise costs
and lower the efficiency of corporate operations.

ANTICOMPETITIVE PRACTICES

Anticompetitive practices are a crosscutting issue in U.S.-Japan trade relations. I1n addition to the
discussion in this section, there is further discussion related to anticompetitive practices and Antimonopoly
Law (AML) enforcement in other sections: the Enhanced Initiative on Deregulation and Competition Policy,
Insurance, Flat Glass, Paper and Paperboard, and Consumer Photographic Film and Paper.

Exclusionary Business Practices: American firmstrying to enter or participate in the Japanese market face
a host of exclusionary Japanese business practices that block market access opportunities. These include:

Anti-competitive private practices -- such as bid-rigging, price-fixing, and exclusive dealing
arrangements -- that violate the Antimonopoly Act but often go unpunished;

Corporate alliances and exclusive buyer-supplier networks, often involving companies belonging to
the same business grouping keiretsu, that work to protect "market stability” (e.g., stable market
shares and profit margins);

Questionable corporate practices that inhibit foreign direct investment and foreign acquisitions of
Japanese firms (e.g., non-transparent accounting and financial disclosure, cross-holding of shares
among keiretsu member firms, low percentage of publicly traded common stock relative to total
capital in many companies, and restrictions on foreigners serving on corporate boards);

Industry associations and other business organizations that develop and enforce industry-specific
rules limiting or regulating, among other things, fees, commissions, rebates, advertising, and
labeling for the purpose of maintaining "orderly competition” among their members, and often
among non-members.

Exclusionary Japanese business practices exact a heavy toll on the Japanese economy. For example, many
products and services cost substantially more, often two to three times more, in Tokyo than in other
international cities. By constraining market mechanisms, such exclusionary business practices reduce the
choices available to businesses and consumers, and raise the cost of goods and services, asisreflected in
Japan's large internal-external price gap. In addition, by discouraging competitors who seek to break into
Japan’s market with innovative products and services, the practices impede the development of new
domestic industries and technologies (e.g., in software, multimedia, and telecommunications). Moreover,
such practices discourage potential foreign investors, whose market presence and technological innovation
would stimulate the economy and provide critical channels for exports and sales by foreign firms.
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Japan Fair Trade Commission's Enforcement Record: A key reason for the prevalence of anticompetitive
business practices is the historically weak antitrust enforcement record of the Japan Fair Trade Commission
(JFTC). The JFTC routinely faces domestic criticism for its lack of bureaucratic clout and reluctance to
exercise its enforcement powers aggressively. Although there have been improvements in recent years due
to sustained U.S. efforts under the Structural Impediments Initiative, the U.S.-Japan Framework Agreement,
the U.S.-Japan Enhanced Initiative on Deregulation and Competition Policy, and annual bilateral antitrust
consultations, which have al combined to help the JFTC muster domestic support for its gradual
strengthening, the JFTC's enforcement efforts fall short of those needed to ensure that Japanese markets are
open to competition from U.S. and other foreign companies.

The JFTC's ability to enforce Japan's AML is hindered by its historically weak stature among Japanese
ministries, shortage of personnel, inadequate investigatory powers, and perceived lack of autonomy. The
JFTC was "upgraded” in 1996 to alow the formation of an administrative general affairs bureau, an
economic bureau, investigations bureau, and a new specia investigation division to handle major cases.
Previoudy, the JFTC was organized by departments, which relegated JFTC officials to alower status
relative to ministry officials. However, the JFTC failed to gain approval for the creation of a competition
policy bureau and did not achieve the substantial gains it needs in enforcement personnel. In Japan Fiscal
Year (JFY) 1998, JFTC staff increased by only 10 members from the levels of the previous year to atotal of
557, of which 254 (7 more than JFY 1997) are engaged in investigation-related work. There are 59
investigators (an increase of four) in the special investigations department.

In JFY 1999, the Government of Japan plans to increase the JFTC’ s budget by 2.8 percent and increase its
personnd by nine, of which seven will be assigned to the investigation bureau. Still, these increases remain
too small for the JFTC to adequately enforce competition laws and policies. Thisis especialy true given the
potential effects on the Japanese competitive environment of the recent liberalization of holding companies,
the increase in mergers (up 10.9 percent in 1998), imminent narrowing or abolishment of many AML
exemptions, and deregulation. In its October 1998 submission to the Japanese Government under the
Enhanced Initiative, the United States asked that it increase the JFTC staff by 25 persons each year over the
next five years. Further, the United States proposed that the Japanese Government increase the JFTC's
budgetary resources by 5 percent annually over the next five years.

The JFTC' s public image as an effective enforcer of the AML lags behind recent improvementsin its stature
and enforcement performance. For example, after maintaining surcharge orders for cartel practices at very
low levels during the 1980s, the JFTC has steadily increased its penalties since 1990. 1n 1997 the JFTC
took legal measuresin 27 cases -- 17 of these cases were so-called “hard core cartel” cases which resulted in
$47.3 million in administrative surcharges. However, the JFTC rarely recommends criminally prosecuting
Antimonopoly Law violators -- since 1990 the JFTC has filed only five “criminal accusations’ with the
Ministry of Justice for criminal prosecution. Similarly, there has never been imprisonment of a corporate
executive for violating the AML. Although the JFTC is not a one among competition agencies in the world
that rely heavily on administrative actions instead of criminal penalties, the JFTC's infrequent use of the
AML’s crimina provisions undermines its deterrence of cartel behavior.

In September 1998, the Chairman of the JFTC in a speech to a group in Osaka recognized that the number
of crimina accusations filed by the JFTC to the Ministry of Justice has been few. He pointed to two
reasons for the paucity of criminal accusations. First, the JFTC does not have the types of investigatory
powers enjoyed by other Japanese criminal investigating authorities. This weakness makesit difficult for
the JFTC to gather enough evidence to support filing a crimina accusation with the Ministry of Justice,
which requires a great amount of evidence before it will accept a criminal accusation. Second, in addition to
the already high evidentiary burden placed upon the JFTC by the Ministry of Justice, an extraordinary
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procedural rule (nonexistent in any other area of Japanese law) further intensifies the burden; that is, if the
Ministry of Justice decides after receiving a criminal accusation that there is not enough evidence to warrant
prosecution, it must report its decision of nonprosecution to the Prime Minister’s Office. This extraordinary
procedura requirement makes Ministry of Justice prosecutors demand that the JFTC support its criminal
accusation with highly compelling evidence to ensure that they will never have to make a report of
nonprosecution to the Prime Minister’s Office. Due to these types of weaknesses and encumbrances,
crimina prosecution of executives and firms for cartel-like behavior remains the exception rather than the
rule in Japan.

Although the JFTC is nominally an "independent” commission with "independent” enforcement authority, its
leaders are often drawn from other ministries, raising doubts about the commission’'s autonomy. Indeed, the
JFTC commissioners always include former senior officials from trade-related ministries, notably, the
Ministries of Finance, International Trade and Industry, and Foreign Affairs. Historically, the vast mgjority
of JFTC chairmen have been former top career officias of the powerful Ministry of Finance. Japanese
economic observers agree that aslong as these "ex" ministry officials are involved in JFTC decision-making,
the Commission cannot be considered truly "independent.” The current JFTC Chairman is aformer public
prosecutor and ex-official (Ministry of Justice) who has raised some public expectations of a more activist
JFTC enforcement role. The United States has yet to see whether a 1996 amendment raising the mandatory
retirement age of the JFTC chairman from 65 to 70 will facilitate the candidacy of non-bureaucrats for the
top JFTC job, and thus questions about the JFTC's independence remain.

Laws Distorting Competition

The JFTC administers or helps administer anumber of laws and regulations that distort competition and often
have anticompetitive effects.

Law Against Unjustified Premiums and Misleading Representations: The JFTC imposes unredlistic limits
on the use of premium offers (prizes), and thereby discourages even legitimate cash lotteries and product
giveaways used in sales promotions. Foreign newcomers, who depend on innovative sales techniques to
market their company names and products, are severely impaired by the JFTC's restrictions on premiums. In
addition, although the law aims to deter misleading or fraudulent advertising and labeling (itself aworthy
policy), the JFTC alows "fair trade associations' (essentialy, private trade associations) to set their own
promotion, advertising and labeling standards through self-imposed "fair competition codes.” This creates
difficulties, especially for newcomers who are unfamiliar with local guidelines. Trade associations can, and
often do, use the cover of these codes to set additional standards that are stricter than the JFTC regulations
under the Premiums Law.

As of January 1999, there are 48 JFT C-authorized private premium codes. In April 1996, the JFTC
incrementally liberalized its rules on premiums and other sales promotions, for example, by raising the
maximum value of "open" cash lotteries (not requiring a purchase) to ten million yen; repealing restrictions
on premiums offered by department stores; and eliminating the 50,000 yen ceiling on consumer premiums
(while retaining price caps as a percentage of the transaction value). Moreover, over the last two years the
JFTC abolished 24 of 29 industry-specific premium limits. The five industries that remain subject to stricter
rules are real estate, household electrical appliances, newspapers, magazines, and hospital management.
However, the JFTC changes fall short of the dramatic liberalization measures requested by the U.S.
Government in Framework discussions and under the Enhanced Initiative for Deregulation and Competition
Policy.
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Resale Price Maintenance: In April 1997, the Japanese Government abolished all product exemptions of the
AML, with the prominent exception of copyrighted products (books, magazines, newspapers, and CDs).
There is no reason that retail price maintenance should be treated any differently under the AML than any
other practice. The JFTC has been considering limiting or eliminating the retail price maintenance
exemption for copyrighted products. On January 13, 1998, a study group to the JFTC recommended a
phased elimination of this exemption, and the JFTC announced its decision on March 31, 1998, which
stated:

1 Even though the resal e price maintenance exemption should be abolished from the viewpoint of
competition policy, the issue should be further examined by carefully considering cultural impacts and
influences;

Until the final decision is made, the exemption is limitedly applied to books, magazines, newspapers,
music CDS, cassettes and records; and

The relevant industries should therefore make determined efforts to reduce the adverse effects of this
system.

Business Reform Law: On April 1, 1995, Japan implemented the Law to Promote Business Reform for
Specified Industries (Business Reform Law) which authorizes MITI to implement industrial policy measures
in designated industries. The Business Reform Law expires on June 30, 2002 and the United States will
strongly object to any efforts to extend it. Under thislaw, in exchange for afirm in a designated industry
adopting a MITI-approved business reform plan, the Ministry will provide it with preferential measures,
such as special depreciation alowances and company registration tax reductions. This type of preferential
treatment distorts the market mechanism and runs counter to Japan’s efforts to liberalize its economy
through deregulation. Moreover, several targeted sectors include leading Japanese industries, such as
automobiles and telecommunications, which are hardly in need of preferential treatment.

Additionally, under Article 7 of the Business Reform Law, when firmsin the same industry jointly submit
business reform proposals, the reviewing Minister may consult with the JFTC regarding the joint
applications. The JFTC may provide legal analysisto the Minister, and if an Antimonopoly Law problem
exists, the Minister will have an opportunity to further consult with the JFTC. In its October 1998
deregulation submission, the United States urged Japan to abolish Article 7 of the Business Reform Law
because it inappropriately diminishes the independence of the JFTC by setting up a consultation mechanism
which may be construed as an Antimonopoly Law exemption.

Cartel Exemptions: On February 16, 1999, the Cabinet announced its intention to introduce legidation
which will eliminate the exemptions for Depression Cartels, Rationalization Cartels, and others. Under the
Enhanced Initiative, Japan committed itself to submit legidation by March 1999 to implement these
changes.

Relationship between Government and Industry

Japanese regulators view their role, not smply as neutral arbiters of alegal rule-based system, but as active
playersin guiding the respective industries under their purview. The close government-industry relationship
in Japan often works to the disadvantage of foreign firms trying to enter or participate in the Japanese
market because the relationship favors domestic firms. Several aspects of the relationship are of particular
concern.
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Private Regulations: The United States has emphasized that as Japan removes and relaxes regulations, it is
essential that industry associations and other private sector organizations are not allowed to substitute
private sector regulations (so-called “min-min kisei’”) in their place. Private regulations, including rules on
market entry and business operations, approvals, standards, qualifications, inspections, examinations and
certification systems can adversely affect business activities. One of the particular concerns that the United
States has raised under the Enhanced Initiative is the formal or informal delegation by the Japanese
Government of governmental or public policy functions, such as industry standard development, product
certifications and entry authorizations, to industry associations and other business-related organizations.
Unfortunately, these groups are generally not under an obligation to conduct their deliberations in an open,
transparent and non-discriminatory manner or to include foreign firmsin their discussions. The United
States has asked Japan to refrain from such delegations of government or public policy functions. If there
is ademonstrated need for such a delegation of authority, the United States wants to ensure that it is carried
out by the associations in an open, transparent and non-discriminatory manner and does not restrict the
business activities of firms that are not members of the association.

Informal Management of Industry: Businessin Japan is more heavily regulated than in the United States.
Much regulation takes place privately and informally through a variety of means. cooperative consultations
between a ministry or agency and the affected industry, industry association or other business-related
organization; the issuance of "administrative guidance" to companies; and the placement of retired
bureaucrats in companies and industry associations through a practice called amakudari (literaly, “descent
from heaven”).

ELECTRONIC COMMERCE

As the second largest economy in the world and the nation with the second largest electronics industry in the
world after the United States, Japan is an important market for electronic commerce and an important player
in international discussions regarding the regulatory framework for global el ectronic commerce and the
Internet. The United States is pleased to see that Japan has, in its policy statements and its regul atory
actions to date, endorsed an open, private sector-led and minimally regulated environment for the Internet
and electronic commerce.

Following the announcement by President Clinton of the “ Framework for Globa Electronic Commerce’
policy paper in July 1997, the United States entered into discussions with the Japanese Government on the
range of e-commerce issuesincluded in that paper. In May 1998, at the Birmingham Summit, President
Clinton and then-Prime Minister Hashimoto announced the “U.S.-Japan Joint Statement on Electronic
Commerce.” In the Joint Statement, the U.S. and Japan agreed that (1) the private sector should lead in the
development of electronic commerce; (2) governments should encourage industry self-regulation; (3)
government regulation, where necessary, should be minimal, transparent, and predictable; and (4) regulatory
frameworks for e ectronic commerce should be developed on a global basis, rather than nation by nation.

With respect to several specific policy issues, the Joint Statement noted that: (1) privacy, and the protection
of confidential consumer data, should be protected through industry self-regulation, with industries
responsible for drafting guidelines, enforcement mechanisms, and recourse methodologies; (2) tariffs should
not be imposed on electronic commerce, and the United States and Japan will work toward a global
understanding in the WTO to preserve a duty-free environment for electronic transmissions, (3) content
should be transmitted freely across national borders in response to a user’s request; (4) electronic

authenti cation/electronic signatures will be necessary to enforce contracts on the Internet, (5) the U.S. and
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Japan support the development of a variety of implementation methods and technologies, led by the private
sector; and (6) tax treatment of electronic commerce should be addressed through the on-going discussions
at the Organization for Economic Cooperation and Development (OECD).

These principles were echoed in a June 1998 policy paper issued by the Advanced Information and
Telecommunications Society Promotion Headquarters, an advisory group to the Prime Minister. The United
States will continue to work with Japan on these and other electronic commerce issues (e.g., intellectual
property protection on the Internet, consumer protection, and electronic payment systems) and will continue
to monitor the development of el ectronic commerce and the Internet in Japan to ensure that Japanese
Government-funded test-bed projects for electronic commerce continue to be fully open to participation by
U.S. companies and that standards and technologies for electronic commerce and the Internet remain open
and internationally interoperable. The United States will also monitor actions by regulators such as the
Ministry of Posts and Telecommunications (e.g. regarding licensing requirements and restrictions on new
standards and technologies) to ensure that the most liberal regime possible is promoted.

OTHER BARRIERS
Aerospace

Japan is the largest foreign market for U.S. aircraft and aerospace products, and many Japanese firms have
entered into long-term and productive relationships with American aerospace firms. Nonetheless, the United
States is continuing to closely monitor several aspects of U.S.-Japan aerospace trade.

Among these are the Japan Defense Agency's general preference for licensing foreign technology for
production in Japan, which has resulted in lower U.S. defense aerospace exports than would occur in amore
market-driven environment. With respect to commercial aerospace, the United Statesis monitoring MITI's
active role in supporting the domestic aerospace industry, funding feasibility studies for new projects and
technologies; and the important role it plays in the apportioning of work among the major Japanese
aerospace companies. We also are closely watching the role that the Japan Defense Agency playsin the
development of defense aerospace projects, which have resulted in asignificant transfer of U.S. aerospace
technology to Japan and positioned Japan to become a major supplier of parts and components to foreign
aircraft assemblers.

With respect to space systems, the United States is monitoring Japan’s efforts to develop indigenous
systems, which may limit the procurement of proven U.S. technology and products. The United States will
continue to push for greater access to areas where Japan's preference for the development of domestic space
technol ogies has been most pronounced, including: space recorders and scientific instruments; sensors for
earth resources and astronomical research satellites; and software and ground-based data processing, storage
and distribution systems.

The United States will continue to monitor developments to ensure that the Japanese aerospace market
remains open and that Japanese Government actions do not discriminate against U.S. aerospace companies.

Autos and Auto Parts

The 1995 U.S.-Japan Automotive Agreement seeks to eliminate market access barriers and significantly
expand sales opportunities in this sector. Under the agreement, Japan committed to improve access for
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foreign vehicle manufacturers, expand opportunities for U.S. original equipment parts manufacturersin
Japan and the United States, and eliminate regulations that restrict access for U.S. and other competitive
foreign automotive parts suppliers to the Japanese repair market. The agreement includes 17 objective
criteria, by which the United States and Japan are to evaluate progress. Coincident with the conclusion of
the agreement, the five major Japanese auto manufacturers announced plans to increase purchases of foreign
auto partsin Japan, and to expand production of vehicles and major components in the United States.

The Administration attaches high priority to vigorous implementation of the Automotive Agreement because
of the importance of this sector to the U.S. economy. To monitor implementation and assess progress
achieved under the agreement, an Interagency Enforcement Team, headed by the Office of the U.S. Trade
Representative and the Department of Commerce, was established. This team prepares a semi-annua report
evaluating progress since the agreement was reached. The fifth and most recent of these reports was issued
in August 1998.

The United States remains concerned about the lack of progress toward achieving the agreement's key
objectives, athough results in some areas have been satisfactory. The United States conveyed specific
concerns to Japan during the third annual review of the Automotive Agreement held in San Francisco in
October 1998, and its concerns were echoed by representatives from the European Union, Canada, and
Australia. The United States called upon Japan to take additional, concrete actions to ensure continuing
improvements in market access and sales opportunities in the Japanese automotive market and urged
immediate, substantial deregulatory and market-opening action to foster domestic demand-led growth. The
U.S. Government followed up on these requests during informal consultations held in February 1999.

Vehicles: Salesin Japan of motor vehicles produced by the “Big Three” U.S. automakers in North America
continued to decline, dropping 34.5 percent in 1998, compared to a decline of 20 percent in 1997. This drop
well exceeded the 13 percent contraction of the overall Japanese auto market. Moreover, it occurred despite
the Big Three’' s maintenance of competitive pricesin the face of aweak yen.

Foreign access to Japan’ s automotive distribution network remainsa problem. U.S. auto companies
continue to seek high-quality, high-volume dealerships, and are working to strengthen their dealership
networks. However, some Japanese dealers continue to have reservations about carrying competing foreign
vehicles for fear that doing so would compromise their relationships with Japanese manufacturers and
thereby jeopardize their business, despite Japanese Government steps to ensure that dealers understand that
they are free to carry the products of competing manufacturers. While the Big Three U.S. automakers have
added atotal of 192 new outlets through direct franchise agreements with Japanese dealers since 1995, the
number of additional new dealerships diminishing markedly over the past year.

Auto Parts: Exports of U.S.-made auto parts to Japan fell 7.5 percent in 1998, compared with an average
20 percent annual increase between 1993-97. Thisisthe first decline since the conclusion of the agreement
in 1995. Sales of origina equipment auto parts to Japan remain low, and, concerns are mounting that recent

declinesin ordersfor original equipment parts will push these numbers down further still. Moreover,
despite large percentage increases, actua U.S. after market parts sales to Japanese auto companiesin the
U.S. and Japanese auto companies in Japan remain low.

Japanese auto manufacturers have made considerable progress in implementing the voluntary global
business plans they announced when the Automotive Agreement was signed. They have boosted production
of passenger cars, light trucks, and arange of components, including engines and
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transmissions, in the United States. These increases have led to new sales opportunities for U.S. suppliers,
and increased employment opportunities for U.S. workers.

Recent trends in bilateral automotive trade have underscored U.S. Government concerns about progress
under the Agreement. To address these concerns, the United States has strongly urged Japan to undertake
additional market opening and deregulatory measures in this sector. At the annual review of the Automotive
Agreement in October 1998, the United States presented 11 new concrete proposals for achieving further
progress. To strengthen dealerships, which are key channels to the automotive distribution system, the
United States proposed that Japan streamline new vehicle registration in Japan and that it consider ways to
tailor incentives offered by the Ministry of International Trade and Industry, the Japan Export-Import Bank,
and the Japan Development Bank to make them more useful to foreign companies. The United States
requested that Japan work with the United States to improve the efficacy of itsimport promotion programs.
In addition, while noting that it shares the Japanese Government’ s environmental objectivesin developing
new fuel economy regulations — which Japan plans to adopt this year — the U.S. Government requested that
Japan ensure that the new standards be transparent and non-discriminatory.

Among the other proposals presented by the U.S. Government were (1) eliminating unnecessary
requirements of the ““shaken” inspection and repair systems to alow more garages, particularly independent
garages (which are more inclined to use foreign auto parts)--to conduct inspections and repairs; (2)
removing brakes and other components from the disassembly repair regulations (critical parts list); (3)
allowing mechanics working in specialized garages to be certified in the types of repair conducted by that
garage (to allow a progression of expertise and skill in mechanic certification), which would encourage the
development of specialized garages, which were created under the agreement to encourage the devel opment
of an independent repair market; (4) reviewing policies regarding development and implementation of
regulations to prevent Japanese trade associations and other vested interests from undermining the intended
impact of deregulation; and (5) encouraging the Japanese automakers to provide to the U.S. Government
with updated business plans.

The United States al so requested that Japan continue to support JETRO programs aimed at promoting
imports of foreign auto parts and that the Ministry of Transport not reinstitute its proposal for establishing
an auto parts recall system. In addition, the U.S. Government requested that Japan sign the 1998 Global
Agreement for the harmonization of technical regulations regarding motor vehicle safety, emissions, energy
conservation, and theft prevention.

Informal consultations on these automotive issues were held in Tokyo in February 1999. During these
consultations, Japan informed that United States that it planned to take action to streamline the new vehicle
registration system this year, including establishment of a“one stop shop” for al new vehicle registration
procedures by 2000. The Japanese Government also agreed to consult with individua U.S. and other
foreign automakers on ways to adapt the financial incentive programs it has established to make them more
valuable to these companies and with the U.S. Government (and the EU) on the new fuel economy
standards. On auto parts, the Japanese Government agreed to study jointly with the United States areas for
possible deregulation of the shaken system and informed the United States of its intention to further
liberalize the certified mechanics system by creating another class of specia certified mechanics, amove
taken in response to U.S. requests. Japan said it does not plan to go forward with an auto parts recall
system proposal this year but that it is prepared to sign the 1998 Global Agreement on harmonization if
vehicle standards, although the process may be delayed if it is determined that legidative approva is
required.
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The United States will continue to closely monitor Japan’'s implementation of the Automotive Agreement
and to press Japan a all levelsto take concrete steps to achieve additional progress under the agreement.

Civil Aviation

On March 14, 1998, Transportation Secretary Slater and then-Japanese Transport Minister Fujii signed a
Memorandum of Understanding (MOU) which promises to significantly expand civil air services between
the United States and Japan while setting the stage for further liberaization in the future. The agreement
removed al restrictions on the U.S.-Japan services of so-called “incumbent” carriers -- United Airlines,
Northwest Airlines, and Federal Express for the U.S. side — that operate from any U.S. gateway point to any
point in Japan and beyond Japan to third countries without limitation on the number of flights. It also
allowed the United States to designate two additional passenger carriers to serve Japan, one immediately
(Trans World Airlines) and another airline in two years.

Moreover, U.S. “non-incumbent” combination carriers now serving Japan -- American Airlines, Delta Air
Lines and Continental Airlines aong with the two newcomers -- can add up to 90 more weekly round-trip
flights to their current total of 46, nearly tripling access to Japan’ s huge aviation market. (Combination
carriers carry both passengers and cargo.) U.S. non-incumbent all-cargo carriers United Parcel Service and
Polar Air Cargo gained new operational flexibility, which create valuable new opportunities to transport
cargo to destinations beyond Japan. In four years, another U.S. all-cargo carrier can enter the market.

The MOU allows, for the first time, extensive code-sharing between U.S. carriers, U.S. and Japanese
carriers, and U.S. and third-country carriers on services between the United States and Japan and beyond
Japan. Other new services also are being permitted, including an increase in charters from 400 to 600
flights per year in two years and eventually rising to 800 flights. Distribution and pricing provisions of the
MOU promote competition, and Japan has guaranteed U.S. carriers fair and equal opportunity to contract
with wholesalers and travel agents and to set up enterprises to market their services directly to consumers.

While the agreement is liberalizing U.S.- Japan air services, additional benefits will take effect automatically
in four yearsif afully liberalized agreement is not in place by then. The Administration is committed to
seek further liberalization in line with its global policy of “open skies’ to minimize government interference
in civil aviation and to provide full and equal opportunities for U.S. and foreign passenger and cargo
carriers to compete in each other’s market.

The United States estimates that, as aresult of the agreement, U.S. passengers will enjoy gains of $1.2
billion over four years, measured in terms of additional service in amore competitive market. U.S. carriers
are expected to earn additional revenue of just over $4 billion over four years, due in part to an anticipated
increase in U.S.-carrier market share. In addition, U.S. exports of aviation services should have a net
increase of amost $4 billion over the next four years.

Implementation of the MOU proceeded smoothly over the balance of 1998. Although arecession in Japan
and much of Asiadowed an anticipated expansion of U.S. air traffic, due to the new agreement, U.S.
carrierstook full advantage of their new rights. Several U.S. cities obtained their first non-stop air service
to Japan and frequencies on existing routes increased. A Japanese carrier formed a codeshare alliance with
aU.S. carrier for the first time and two U.S. carriers began codesharing with each other on international
service to and beyond Japan. More codeshare arrangements are possible in the future.. Disagreement over
the interpretation of third-country codeshare rights in the MOU temporarily delayed
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Japan’ s consideration of the codeshare application between a U.S. carrier and a third-country carrier to
serve Japan, but the issue was eventually resolved favorably.

Narita Airport Issue

In 1994, U.S. carriers serving Tokyo's Narita Airport, with U.S. and Japanese Government involvement,
agreed with the Airport on aten-year Master Plan for renovating the older Naritaterminal used by most
U.S. airlines. The rebuilding project was to be gradual in order to minimize disruption to our carriers. In
the Spring of 1998, Narita Airport officials unexpectedly announced that they were serioudly considering a
major modification of the final phase of the Master Plan, which would have serioudly affected the future
commercial interests of amajor U.S. carrier. Following several meetings involving officias of the U.S.
carrier, Narita Airport Authority, the United States and Japan, the Airport and the U.S. carrier, in March
1999, reached a fundamental understanding over modifying the final phase of the 1994 Master Plan. The
United States welcomes the understanding and continues to monitor the implementation of the Master Plan
to support the commercia interests of U.S. carriers.

Direct Marketing

In recent years direct marketing (a.k.a. direct selling) has become an increasingly popular way to sell
housewares, personal care products, and health supplements in Japan at a discount compared to pricesin
local retail stores and has proved to be an effective means of distributing U.S. exports throughout Japan. It
also isaway by which local distributors, who are largely part-time independent workers, such as
housewives and older people, can supplement their family incomes. Direct selling in Japan was estimated to
account for $30.2 billion in sales and employed 2.5 million distributorsin 1997. MITI regulates these
activities through enforcement of consumer protection laws that prohibit fraudulent or misleading sales
practices.

In 1998, a Japanese consumer organization alleged that aleading U.S. direct selling company in Japan was
engaged in questionable sales practices based on complaints it had received. However, the number of
complaints was very few, the allegations largely unsubstantiated and, in any case, unwarranted since the
company in question was complying fully with Japanese laws regulating direct selling activities. The United
States expressed concern to Japan regarding this issue, after which harassment of the U.S. firm subsided.
Nonetheless, the firm suffered sales losses as aresult of the allegations and was forced to reorganize its local
salesforce at considerable expense. The U.S. Government is continuing to consult with industry and to
monitor that situation closdly.

Electrical Utilities

The cost of eectric power in Japan is the highest in the industrialized world.  The United States believes
that one of the most effective ways for Japan to reduce costsin this sector would be the introduction of
genuine competition into non-fuel procurement. Non-fuel procurement is presently valued at approximately
$25 hillion annually, with imports representing only about 5 percent of this total, considerably lower than
the foreign share of other developed markets. Some Japanese utilities are making noteworthy progress in
this area, but with others lagging behind, the United States continues to urge the utilities to internationalize
their procurement.

Among the barriers faced by foreign firms are standards and specifications used by Japanese utility
companies that often discriminate against or otherwise disproportionately affect foreign suppliers.
Particular problems in this regard are the use of narrow, dimension-based technical standards rather than

254 Foreign Trade Barriers



Japan

performance-based technical standards; the lack of harmonization with international standards; and
requirements that suppliers provide detailed information on standards and specifications for spare parts
originating from outside sources. For example, although the Japanese Government has taken gradua steps
toward performance-based standards since March 1997, the utilities' purchasing practices have remained
unchanged because the utilities procurement manua s have not been revised to reflect the new performance-
based standards.

The United States also seeks greater transparency and fairness in the procurement process. Expensive and
time-consuming procedures are generally required for a company to be added to the list of designated
suppliers for a particular utility company, including requests that suppliers submit detailed information on
proprietary manufacturing processes. Equal access to procurement information also is a problem, and
foreign firms often do not learn about procurements until after they have been awarded. Moreover, U.S.
firms have expressed concerns that the periods alocated for bid submission and product delivery are too
short and that, while many utilities make procurement information available in English, bid documents and
related technical documents must be submitted exclusively in Japanese.

In some cases, Japanese utilities have taken concrete steps to streamline and simplify their procurement
standards and adopt international standards. In addition, Japanese utilities have taken a more active role in
developing relations with potential U.S. suppliers. The U.S. Power Equipment/Services Executive Mission
(May 18-22, 1998), organized by the Commerce Department, received strong support from the twelve
Japanese electric power utilities and provided the 23 U.S. company participants an opportunity to meet al
twelve utilities and to make presentations on their products and services. Through the New Orleans
Association (NOA) -- aforum designed to help U.S. suppliers of power generation, transmission and
distribution equipment gain access to the Japanese power equipment market -- utilities have made strong
efforts to explain their procurement procedures, learn about U.S. products, and establish business
relationships with U.S. suppliers. The number of utilities that publish procurement information in English
on their Internet home pages has been increasing and some companies have sent their buyersto U.S. trade
shows. Moreover, some utilities have assisted U.S. firms in developing relations with distributors and
service companies to facilitate the procurement and after-sales service process. Although representing only
asmall part of non-fuel procurement, utilities in Japan are also making notable progress in expanding
foreign procurement of telecommunications products.

Flat Glass

Flat glassis a classic example of Japan's resistance to open markets. Despite their extensive experience and
success in other countries and many years of active efforts in Japan, U.S. flat glass manufacturers have
failed to break the stranglehold of Japan’'sflat glass oligopoly.

Valued at $4.5 billion in 1998, Japan’s flat glass market is the world's second largest. Three domestic
producers continue to dominate the market they have shared among themselves for more than 30 years.
They exert tight control of distribution channels in many ways, including majority ownership, equity and
financing ties, employee exchanges, and purchasing quotas. At the same time, they change prices, capacity,
and product mix in virtual lockstep, thereby maintaining constant market shares. Asahi Flat Glass controls
close to half of the market, Nippon Sheet roughly athird, and Central Glass about afifth.

In January 1995, the United States and Japan concluded an agreement to open Japan’s flat glass market to
foreign suppliers. Pursuant to that agreement, Japanese glass distributors publicly stated that they would
diversify supply sources to include competitive foreign glass suppliers, and that they would not discriminate
among suppliers based on capital affiliation. Japanese glassmakers expressed support for
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diversifying their de facto exclusive distribution networks. The Government of Japan aso committed itself
to remove discrimination in public works projects, and to promote the use of insulated and safety glass,
where American companies have superior products. An annual survey is undertaken under the agreement to
assess the openness of the distribution system.

The agreement has helped American firmsto alimited extent. For example, it induced Japan to feature
American glass in a number of high-profile public construction projects. I1n addition, it obligated Japan to
adopt new energy conservation standards that will raise the demand for insulated glass. U.S. exports of this
type of glass have increased significantly in 1998, abeit from alow base.

But the basic problem remains the same: U.S. glass manufacturers still have a minuscule share of the
Japanese flat glass market, despite the fact that Japanese companies and distributors readily acknowledge
the high quality and lower cost of American glass. U.S. firms report that their market share of
construction- related flat glass has not increased over the last four years. Japan’s Ministry of International
Trade and Industry (MITI) has claimed that the United States is the market |eader in imported glass, with a
steady increase in market share during the same period. Their data, however, include automotive and other
specidty glass imports, such as glass for liquid crystal display (LCD). U.S. industry points out that these
